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Hearings in this matter were held on April 29-May 2, 2002 and August 6, 2002, at
St. Paul, Minnesota. The record closed on September 13, 2002, upon issuance of the
final ruling on the contents of the record.

awest Corporation ("awest") was represented by Peter S. Spivack, Cynthia
Mitchell and Douglas R. M. Nazarian, Hogan & Hartson, LLP, 555 Thirteenth Street,
N.W., Washington, D.C. 20004-1109. awest Corporation was also represented by
Jason D. Topp, 200 S. 5th Street, Room 395, Minneapolis, MN 55402.

The Minnesota Department of Commerce ("Department" or "DOC") was
represented by Steven H. Alpert, Assistant Attorney General, 525 Park Street, Suite
200, St. Paul, MN 55103-2106.

AT&T Communications of the Midwest, Inc., TCG Minnesota, Inc., and AT&T
Broadband Phone of Minnesota, Inc. (collectively "AT&T") was represented by Gary B.
Witt and Steven H. Weigler, AT&T Law Department, 1875 Lawrence Street, Suite 1575,
Denver, CO 80202.

Onvoy, Inc. was represented by Michael J. Hoff and Joy Gullikson, 1405 6th

Avenue North, 3rd Floor, Plymouth, MN 55441.

WorldCom, Inc. was represented b~ Gregory R. Merz, Grey, Plant, Mooty, Mooty
& Bennett, 3400 City Center, 33 South 6 Street, Minneapolis, MN 55402, and Lesley
James Lehr, 638 Summit Avenue, St. Paul, MN 55101.

The Residential Utility and Small Business Division of the Office of Attorney
General ("OAG") was represented by Mary R. Crowson, Assistant Attorney General,
445 Minnesota Street, Suite 900, St. Paul, MN 55101.

Time Warner Telecom of Minnesota was represented by John F. Gibbs and
Rebecca M. Liethen, Robins, Kaplan, Miller & Ciresi, 2800 LaSalle Plaza, 800 LaSalle
Avenue, Minneapolis, MN 55402.



Z-Tel Communications, Inc., a non-party participant, was represented by Mark J.
Ayotte, Briggs and Morgan, 2200 First National Bank Bldg., 332 Minnesota Street, St.
Paul, MN 55101.

The staff of the Minnesota Pubic Utilities commission ("Commission") was
represented by Kevin O'Grady.

NOTICE

Notice is hereby given that pursuant to Minn. Stat. § 14.61, and the Rules of
Practice of the Public Utilities Commission and the Office of Administrative Hearings,
exceptions to this report, if any, by any party adversely affected must be filed within 10
days of the mailing date hereof and replies to exceptions within 10 days after that, or
such other date as established by the Commission's Executive Secretary.

Questions regarding the filing of exceptions should be directed to Dr. Burl Haar,
Executive Secretary, Minnesota Public Utilities Commission, Suite 350 Metro Square,
121 Seventh Place East, St. Paul, MN 55101. Exceptions must be specific and stated
and numbered separately. Oral argument before a majority of the Commission will be
permitted to all parties adversely affected by the Recommendation who request such
argument. Such request must accompany the filed exceptions or reply, and an original
and 14 copies of each document should be filed with the Commission.

The Minnesota Public Utilities Commission will make the final determination of
the matter after the expiration of the period for filing exceptions as set forth above, or
after oral argument, if such is requested and had in the matter.

Further notice is hereby given that the Commission may, at its own discretion,
accept or reject the Administrative Law Judge's Recommendation and that said
Recommendation has no legal effect unless expressly adopted by the Commission as
its final order.

STATEMENT OF ISSUES

When the Commission referred this matter to the Office of Administrative
Hearings on March 12, 2002, the Commission defined the following four issues to be
addressed in the contested case hearing:

1. Whether the agreements or any portion thereof (including
terminated agreements) needed to be filed with the Commission for review;

2. If the agreements needed to be filed, whether they were filed under
other settings;

3. Whether there were any exculpatory reasons why the agreements
were not filed; and

2



4. Recommendations as to whether disciplinary action/penalties are
appropriate.

Based upon all of the proceedings herein, the Administrative Law Judge makes
the following:

FINDINGS OF FACT

Statutory Framework - Jurisdiction and Authority

1. Minn. Stat. § 237.081 authorizes the Commission to investigate any
matter relating to any telephone service.

2. Minn. Stat. § 237.09 prohibits discrimination in intrastate service.

3. Minn. Stat. § 237.121 prohibits unreasonable or discriminatory restrictions
on resale.

4. Minn. Stat. § 237.16, subd. 5 grants the Commission authority to revoke or
temporarily suspend a certificate of authority for intentional violation of the
Commission's rules or orders, or intentional violation of any applicable state or federal
law relating to the provision of telephone or telecommunications service.

5. Minn. Stat. § 237.462 authorizes the Commission to assess monetary
penalties for knowing and intentional violations of: (1) sections 237.09, 237.121, and
237.16; or (2) any duty of a telephone company imposed upon it by section 251,
paragraph (a), (b), or (c) of the Telecommunications Act of 1996 that relates to service
provided in the state. The statute goes on to set forth procedures and a list of
considerations the Commission must consider when assessing a penalty.

6. Section 252(a) of the Telecommunications Act of 1996 addresses
procedures for negotiating, arbitrating, and obtaining approval of interconnection
agreements. With regard to voluntary negotiations, § 252(a)(1) provides that upon
receiving a request for interconnection, services, or network elements pursuant to
section 251 (which establishes a general duty to interconnect directly or indirectly with
the facilities and equipment of other telecommunications carriers) an incumbent LEC
may negotiate "a binding agreement" with the requesting carrier without regard to the
standards set forth in subsections (b) and (c) of section 251. Section 252(a)(1) provides
that the agreement shall include a detailed schedule of itemized charges "for
interconnection and each service or network element included in the agreement." The
agreement shall be submitted to the State commission for approval under § 252(e).'
The state commission must approve or reject a negotiated agreement within 90 days of
submission;2 it may reject a negotiated agreement only if the agreement discriminates

, See 47 U.S.C. § 252(a)(1}.
2 Id. § 252(e)(4}.
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against other telecommunications carriers not a party to the agreement, or if the
agreement is not consistent with the public interest, convenience, and necessity.3

7. With regard to arbitrated agreements, § 252(c) provides that the state
commission shall ensure that the agreement meets the requirements of § 251;
establishes rates for interconnection, services, or network elements pursuant to §
252(d); and provides a schedule for implementing the terms and conditions of the
agreement. An arbitrated agreement shall be submitted to the state commission, which
must approve or reject the agreement within 30 days.4 The state commission may
reject it if the agreement fails to meet the requirements of § 251 or the pricing standards
of § 252(d).5

8. Once an agreement is approved, whether through negotiation or
arbitration, a state commission shall make a copy of each approved agreement
available for public inspection and copying.6 In addition, any LEC shall make available
any "interconnection, service, or network element provided under an agreement
approved under this section" to which it is a party to any other requesting
telecommunications carrier upon the same terms and conditions as those provided in
the agreement (commonly referred to as "pick and choose").?

9. Section 251 (b)(1) prohibits LECs from imposing unreasonable or
discriminatory conditions on resale, and § 251 (c)(2)(D) requires LECs to provide
interconnection on rates, terms and conditions that are nondiscriminatory. Section
251 (c)(3) requires ILECS to provide access to network elements on an unbundled basis
on rates, terms and conditions that are nondiscriminatory.

10. Congress intended not only that state commissions safeguard the public
from discriminatory agreements and those that are not in the public interest, but that
state commissions become a repository for agreements from which CLECs can pick
and choose terms favorable to their individual situations from agreements already
approved, without going through expensive negotiations or arbitration proceedings.
This "repository" function is the mechanism by which CLECs can be assured that they
are obtaining nondiscriminatory treatment by the ILEC. In its First Report and Order,
the FCC summarized the policy reasons for requiring that all interconnection
agreements be filed, even those negotiated before passage of the 1996 Act:

As a matter of policy, moreover, we believe that requiring filing of all
interconnection agreements best promotes Congress's stated goals of
opening up local markets to competition, and permitting interconnection on
just, reasonable, and nondiscriminatory terms. State commissions should
have the opportunity to review all agreements, including those that were
negotiated before the new law was enacted, to ensure that such

3 'd. § 252((e)(2).
4 'd. § 252(e)(4).
5 'd. § 252(e)(2).
6 'd. § 252(h).
? 'd. § 252(i).
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agreements do not discriminate against third parties, and are not contrary
to the public interest. In particular, preexisting agreements may include
provisions that violate or are inconsistent with the procompetitive goals of
the 1996 Act, and states may elect to reject such agreements under
section 252(e)(2)(A). Requiring all contracts to be filed also limits an
incumbent LEC's ability to discriminate among carriers, for at least two
reasons. First, requiring public filing of agreements enables carriers to
have information about rates, terms, and conditions that an incumbent
LEC makes available to others. Second, any interconnection, service or
network element provided under an agreement approved by the state
commission under Section 252 must be made available to any other
requesting telecommunications carrier upon the same terms and
conditions, in accordance with Section 252(i).8

11 . There are no exceptions to this rule. If the substance of an agreement
makes the agreement an interconnection agreement, then it must be filed regardless of
its title or how it was negotiated. An agreement to settle disputes, for example, can also
be an interconnection agreement, as the Commission found in the MCIWoridCom Order
discussed below. A "business-to-business" agreement can also be an interconnection
agreement.

12. The unfiled agreements at issue in this case are negotiated, rather than
arbitrated agreements. Section 252(a) permits negotiated agreements based on a
request for "interconnection, services, or network elements" pursuant to section 251.
The only express requirement of negotiated agreements is that they contain, at
minimum, a detailed schedule of itemized charges "for interconnection and each service
or network element" included in the agreement. The pick and choose provision similarly
allows CLECs to adopt any term or condition relating to "interconnection, service, or
network element" provided under an approved agreement. These sections of the
statute, read together, clearly and unambiguously require that negotiated agreements
concerning interconnection, services, or network elements and the rates therefor be
filed for approval by the state commission. If the parties negotiate an amendment to an
earlier, approved agreement, whether it is characterized as a contractual amendment or
settlement of a dispute, the amendment should also be filed so that the Commission
may perform its function of ensuring that, as amended, the agreements do not
discriminate, are not contrary to the public interest, and are available to other
telecommunications carriers under § 252(i).

13. The Commission independently reached the conclusion in two different
dockets that all interconnection agreements and interconnection agreement
amendments must be filed with the Commission under 47 U.S.C. §252. Qwest was a
party to both dockets.

8 Local Competition First Report and Order, 11 FCC Rcd at 15499, ~ 167. See also id. at ~ 168:
"[c]onversely, excluding certain agreements from public disclosure could have anticompetitive
consequences."
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14. Two years ago, in its "Order Approving Settlement" in Docket No. P-
421/C-97-1348 (the "MCIWorldcom Order"), the Commission reviewed a settlement
agreement (the "Minnesota Agreement") between Qwest and MCIWorldcom containing
service quality guarantees related to provisioning different network elements. While
MCIWorldcom argued that the attachment to the Minnesota Agreement setting out the
guarantees amended its interconnection agreement, Qwest (then U S WEST) argued
that the attachment merely constituted a side agreement, separate from the
interconnection agreement. Qwest also argued that it would honor the agreement in
any event; that other carriers were free to negotiate similar terms directly with Qwest;
and that participation in the wholesale service quality docket was an obvious substitute
for adopting the proposed settlement language.9

15. The Commission rejected Qwest's arguments and held that the Minnesota
Agreement amended MCIWorldcom's interconnection agreement, thus making its terms
available for pick and choose by other CLECs under § 252(i). The Commission found
that an agreement that has "prospective application governing the quality of service"
that an ILEC will offer a CLEC must be made available to other carriers under § 252(i).
It held:

The Commission is not persuaded [by USWC's arguments]. To
open the local telecommunications market to competition,
Congress directed incumbent local telephone companies to permit
competitors to interconnect on reasonable terms. And, where
terms are deemed reasonable for one party, they should be
deemed reasonable for other parties as well. This principle is
reflected in 47 U.S.C. § 252(i), as noted above. Furthermore, an
incumbent telephone company must offer nondiscriminatory access
to UNEs, 47 U.S.C. § 251 (c)(3) , and interconnection that is at least
equal in quality to that provided to any other party, § 251 (c)(2)(C).
The terms of Attachment A have prospective application governing
the quality of service that USWC will offer MCIW. Having found the
terms of Attachment A reasonable, the Commission is compelled to
ensure that other CLECs have the opportunity to receive USWC's
service on an equal basis. § 252(e)(2)(B).

Moreover, even if the Commission were not required to conclude
that Attachment A amends the USWC/MCIW interconnection
agreements, the Commission has ample reason to prefer that
result. The self-executing nature of the agreement may promote
administrative efficiency and avert future complaints. Both the
Department and Eschelon note that making this agreement a part
of MCIW's interconnection agreements - thus making it available to
other CLECs - would spare other CLECs, government agencies,
and USWC itself the expense of re-litigating this issue in the

9 In the Matter of a Complaint of MClmetro Access Transmission Services, Inc. Against US WEST
Communications, Inc. for Anticompetitive Conduct, Docket P-421 /C-97-1348, Order Approving
Settlement, September 18, 2000, at 4-5 (the "MCIWorldcom Order").
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context of other interconnection agreements. That is no small
consideration: The Department notes that the interconnection
language that Attachment A is designed to effectuate is virtually
identical to the language in the USWC/AT&T interconnection
agreement; that interconnection agreement has been widely
adopted by other CLECs.

Of course, nothing in this decision will impair a CLEC's discretion to
negotiate or arbitrate for different terms, this decision will merely
make the Attachment A terms available for adoption. 10

16. The second time the Commission addressed this issue arose in the
context of a complaint brought by Dakota Telecom, Inc. (''DTI'') against Qwest. DTI
complained that Qwest (then U S WEST) violated its interconnection agreement with
DTI by not completing calls between DTI's customers and exchanges that had
Extended Area Service with Pipestone, Marshall, and Luverne.ll The parties (and a
number of intervenors) settled the action by entering into an agreement that was, in all
material respects, the same as the USLink Agreement referred to in the Department's
Amended Verified Complaint at Paragraphs 239 - 251. The Commission reviewed the
agreement and held as follows:

The Commission has analyzed the settlement terms and finds that
they require Qwest to do things that the Company was not required
to do under the existing interconnection agreement. For instance,
in local calling areas not currently served by an official local
tandem, the Settlement Agreement requires Qwest to provide
CLECs with local transit service to allow CLECs to complete EAS
calls to and from the exchanges included in Commission Approved
EAS calling areas.

As such, the Settlement Agreement amends the interconnection
agreements between Qwest and the CLECs signing the settlement
agreement. The parties' interconnection agreements, as amended
by the settlement terms, will be available to any CLEC requesting a
copy pursuant to Section 252(i) of the Federal Telecommunications
Act.

17. The MCIWoridCom Order establishes that an agreement that has
"prospective application governing quality of service" must be made available to other
CLECs under § 252(i). Similarly, the DTI Order establishes the Commission's view that
any agreement that amends the interconnection agreement between a CLEC and an
ILEC is an interconnection agreement that must be made available to other CLECs

10 Id. at 5.
11 In the Matter of a Complaint by Dakota Telecom, Inc. Against Qwest Corporation, Docket No. P-421/C
00-373, Order Approving Settlement, July 25,2001, p. 1 (the "DTI Order").
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under § 252(i). The only mechanism for making such agreements available under
§ 252(i) is to submit each for approval by the Commission under § 252(e).

18. There is no statutory definition for the term "interconnection agreement."
Nonetheless, the Act, the FCC and the Commission have all given broad but clear
guidance as to what an interconnection agreement is. In addition, industry practice
since the passage of the Act has also helped define the term.

19. Several different definitions have been proposed in this hearing. The
standard used by the Department (the "Department Proposed Standard") is "whether
the provision created a concrete and specific legal obligation for Owest to do something
or refrain from doing something on a forward-looking basis to meet the requirements of
§§ 251 (b) and (C)."12

20. AT&T proposes a five step analysis, as follows:

1. The word "agreement" must be interpreted broadly to
cover comprehensive interconnection agreements as
well as agreements which cover only specific
segments, fragments, or parts of the overall
interconnection arrangement between carriers.

2. If the agreement has been negotiated between the
incumbent and another carrier, and it relates to
"interconnection with the local exchange carrier's
network," then the agreement should be subject to
commission approval, and filed pursuant to section
252(h).

3. Guidance on the question of whether a particular
agreement relates to interconnection should be
obtained initially from other, previously filed
agreements. If the subject matter of the agreement in
question is similar to that of a previously filed
agreement, then the new agreement should be
subject to commission approval, and filed pursuant to
section 252(h).

4. Further guidance on the question of whether a
particular agreement relates to interconnection should
be obtained by asking whether and to what extent the
terms and conditions of the agreement in question
constitute or allow discrimination between and among
CLECs, or provide an advantage to one CLEC at the
expense or to the detriment of another.

12 Ex. 200 at 9.
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5. In the event the agreement is identical to a previously
filed agreement, either in whole or in part, then the
fact that the previously filed agreement remains open
to public inspection does not eliminate or even
diminish the obligation of the incumbent to seek
approval for and file the second agreement.

21. OAG proposed "any binding agreement that includes any term of
interconnection or the provisioning of services or network elements which in turn are
used to provide telecommunications services to the public."

22. Other state utilities commissions have considered this question in their
own investigations of some of the agreements at issue here. One, the Iowa Utilities
Board, has reached the conclusion that an interconnection agreement is "a negotiated
or arbitrated contractual arrangement between an ILEC and a CLEC that is binding;
relates to interconnection, services, or network elements, pursuant to § 251, or defines
or affects the prospective interconnection relationship between two LECs. This
definition includes any agreement modifying or amending any part of an existing
interconnection agreement.,,13

23. In its post-hearing memorandum, Owest argues, "The 1996 Act requires
the filing of only a detailed schedule of rates and a description of services" (the "Owest
Proposed Standard,,).14 In its proposed findings, Owest argues for limiting filings to "a
detailed schedule of itemized charges for interconnection and each service or network
element included in the agreement."15

24. In Section 4 of its Statement of Generally Available Terms and Conditions
for Interconnection, Unbundled Network Elements, Ancillary Services, and Resale of
Telecommunications Services Provided by Owest Corporation in the State of Minnesota
("SGAT"), however, Qwest defines an interconnection agreement as "an agreement
entered into between Qwest and CLEC for Interconnection, Unbundled Network
Elements or other services as a result of negotiations, adoption and/or arbitration or a
combination thereof pursuant to Section 252 of the Act."

25. The interconnection relationship between ILECs and CLECs can change
over time (particularly based on technological changes). CLECs differ among
themselves. The boundaries of what must be in an interconnection agreement must be
fluid enough to recognize these differences, but they also must be fluid to reflect the
underlying goals of the Act. They must allow flexibility in contractual relationships, while
at the same time, preventing discrimination by ILECs.

13 Order Making Tentative Findings, Giving Notice for Purposes of Civil Penalties, and Granting
Opportunity to Request Hearing In Re: AT&T Corporation v. Qwest Corporation, Docket No. FCU-02-02,
May 29,2002, at 8.
14 Qwest Memorandum at 3.
15 Qwest Proposed Findings at 36.
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26. Qwest's proffered standard, which would leave most of the important
details regarding interconnection and UNE access for unfiled side agreements, would
leave it free to grant favoritism to its chosen CLECs over others, without the ability of
any regulatory body to oversee its conduct.

27. As the Supreme Court recognized, the Commission cannot determine if
Qwest is providing discriminatory rates unless it knows every service offered in
exchange for that rate, which means the Commission must know the "details" that
Qwest argues should be excluded from interconnection agreements.16

28. While the Department, AT&T, OAG, the Iowa Utilities Board, and Qwest's
SGAT may have used different words, the bottom line is that all of the definitions being
discussed in this litigation (other than that currently proffered by Qwest) are, at the core,
the same.

29. To the extent that the parties have requested a specific definition of
"interconnection agreement" for use on a going-forward basis, it should be defined as
any contractual agreement or amendment thereto, whether negotiated or arbitrated,
between an ILEG and any other telecommunications carrier, that concerns the rates,
terms, or conditions for provision of interconnection, services, or network elements

Procedural History

30. In the summer of 2001, the Department began an investigation to
determine if Qwest was engaged in anticompetitive conduct in Minnesota. As a part of
that investigation the Department retained a consultant who reviewed more than 70
agreements between Qwest and CLEGs. Out of those 70+ agreements, 11 were
selected to serve as the basis of the Department's initial complaint.17

31. On February 14, 2002, the Department filed a complaint against Qwest,
claiming Qwest violated state and federal law by not submitting for Commission
approval the eleven agreements with competitive local exchange carriers ("CLEG"). On
March 1, 2002, Qwest filed its answer to the complaint. On that same date, Qwest also
filed a conditional Application for Approval of Certain Negotiated Agreement Provisions
between Qwest and Advanced Telecommunications, Inc. (now Eschelon), Covad
Communications Company, Small CLECs, McLeod USA, and US Link and Info Tel
Communications, LLC.

32. On March 5, 2002, the Commission met and deliberated about the
complaint and the joint (DOC and Qwest) request for an expedited proceeding. The
Commission determined to refer the matter to the Office of Administrative Hearings for
contested case proceedings, requesting that it be heard on an expedited time schedule

16 See American Telephone and Telegraph v. Central Office Telephone Company, Inc., 524 U.S. 214,
118 S.Ct. 1956 (1998).
17 Tr. 1:18-20.
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following the guidelines set forth in Minn. Stat. § 237.462, subd. 6. The Commission set
forth the issues outlined above.

33. On March 19, 2002, the Department filed an amended complaint, and on
April 11, 2002, Owest filed an amended answer. An initial prehearing conference was
held on March 20, and the first Prehearing Order was issued on April 3. That Order set
the hearing to begin on April 29.

34. On April 29, 2002, the hearing did begin, and extended until May 2.

35. Later in the month of May, the parties were preparing for hearings in the
so-called public interest docket.18 Those hearings began on May 28 and continued into
early June. As the parties were preparing for those hearings, however, a number of
issues arose which reflected the interplay between this docket (the "unfiled agreements"
docket) and the public interest docket. There were a number of motions and prehearing
conferences to sort out what should be discussed in each docket. On May 20, 2002,
the Department learned of another unfiled agreement that it had not previously been
able to document. On May 21, the Department filed a motion in the public interest
docket, seeking to delay a portion of that hearing while it could develop its evidence on
the newly-discovered unfiled agreement. On May 22, a prehearing conference was
held and the Administrative Law Judge ruled that the public interest hearing would go
forward as scheduled on May 28, but that the Department could bring a motion to
reopen the unfiled agreements docket to present the newly-discovered evidence. The
Administrative Law Judge also informed the parties that the hearing record from this
unfiled agreements docket, including any reopened portions, would become part of the
hearing record in the public interest proceeding. On May 23, the Administrative Law
Judge issued an Order memorializing the decisions on the various motions discussed
on the previous day.19 The next day, May 24, the Department moved to reopen the
unfiled agreements docket to submit evidence with regard to the newly-discovered
agreement. The motion was granted, and the parties proceeded with discovery. On
June 14, 2002, the Department filed its Second Amended Complaint, adding the
allegation that Owest had entered into an oral agreement to provide McLeod USA with
an 8% to 10% discount on all purchases made by McLeod from Owest between
October 2,2000 and December 31,2003.20

36. On June 4, a telephone conference was held concerning the scope and
schedule of the reopened hearing. It was determined that the scope was limited solely
to McLeod III, and that the hearing would be held on July 1. This date proved to be
optimistic, as numerous discovery disputes arose between Owest, the Department, and
McLeod. The hearing date was moved to July 17, and then to August 6. The hearing
did, in fact, occur on August 6, and was completed in one day. Initial briefs were filed
on August 23, reply briefs on September 4, and proposed findings on September 11.

18 In the Matter of a Commission Investigation into Qwest's Compliance with Section 271 (d)(3)(C) of the
Telecommunications Act of 1996 that the Requested Authorization Is Consistent with the Public Interest,
Convenience and Necessity, PUC Docket No. P-421/CI-01-1373; OAH Docket No. 6-2500-14488-2.
19 18th Prehearing Order, May 23, 2002.
20 This will be referred to hereafter as McLeod III.
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Analysis of the Individual Agreements

I. ESCHELON AGREEMENT I

37. On February 28, 2000 U S WEST Communications, Inc. ("U S WEST")
and Advanced Telecommunications, Inc. ("ATI") entered into the Confidential/Trade
Secret Stipulation Between ATI and U S WEST ("Eschelon Agreement I"). ATI is the
predecessor in interest to Eschelon Telecom Inc. ("Eschelon"). U S WEST is the
predecessor in interest to Qwest.21

38. Qwest did not submit Eschelon Agreement I to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

39. The specific terms set out in Paragraphs 7, 10-12 and 14 of Eschelon
Agreement I do not appear in any approved interconnection agreement or amendment
thereto between Qwest and Eschelon.22

Paragraph 7

40. Paragraph 7 of Eschelon Agreement I contains a provision by which lithe
parties agree that for settlement purposes that reciprocal compensation for terminating
internet traffic shall be paid at the most favorable rates and terms contained in an
agreement executed to date by US WEST."23

41. 47 U.S.C. § 251 (b)(5) requires local exchange carriers to establish
reciprocal compensation arrangements for the transport and termination of
telecommunications.

42. Paragraph 7 of Eschelon Agreement I obligated Qwest to pay reciprocal
compensation for terminating internet traffic to Eschelon at the most favorable rates and
terms contained in an agreement executed by U S WEST at the time it entered into
Eschelon Agreement 1.24

43. Paragraph 7 of the Eschelon Agreement establishes rates for
interconnection. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Paragraph 7 of Eschelon Agreement I with the Commission.

44. By failing to file Paragraph 7 of Eschelon Agreement I for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

21 See Statement of Undisputed Facts (SUF) 112.
22 SUF 11116-9; Ex. 200 - WCD-12 (Qwest response to DOC 054-057 in the 197 Docket.
23 SUF 1112; Ex. 200 - WCD-1.
24 Ex. 200 - WCD-1.
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45. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Paragraph 7 of Eschelon Agreement I to
be filed with the Commission but intentionally did not make the required filing.

46. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

Paragraph 10

47. Paragraph 10 of Esche/on Agreement I contains a provision by which
"[w]ith respect to termination liability assessments (TLA) and while the Minnesota
Commission continues to have an open docket on this issue, [U S WEST] agrees to
continue to suspend such assessments in Minnesota when a [U S WEST] customer
converts to an ATI customer on a resale basis and to credit ATI with any such TLA
payments ATI has made in Minnesota."25

48. On October 13, 1998, following U S WEST's filing of tariff and price list
revisions imposing termination charges on contract customers choosing to substitute a
reseller for U S WEST as the provider of contract services, the Commission had
rejected US WEST's tariff and ordered U S WEST to seek approval before filing a new
tariff.

49. US WEST appealed the Commission's decision to the Minnesota Court of
Appeals. On May 4, 1999 the Court of Appeals reversed and remanded the
Commission's decision in the original complaint,26 The Court rejected the Commission's
finding that the original tariff language itself prohibited the application of TLAs in resale
situations. The Court also found that the Commission had reasonably concluded that
the purpose of the tariff was cost recovery, and the Court therefore remanded the case
for specific findings on costs and other relevant factors.

50. On June 10, 1999, U S WEST entered into a stipulation with the
Commission and agreed to file revised TLA provisions and dismiss its appeal. In return
the Commission agreed to act on the new filing under an expedited proceeding and to
either delegate a Commission subcommittee or a lead Commissioner to the filing.

51. U S WEST proposed imposing a TLA of 17.66% of the monthly contract
rate for each month the customer did not take service directly (the same amount as a
reseller's wholesale discount) from Qwest during the first year of the contract, with the
rate dropping to 9% during the subsequent contract years.

52. The Commission ruled that Qwest did not meet the Commission's
standards of support for the TLA charges and therefore the charges were not just and
reasonable rates. The Commission also ruled that the TLA provisions unreasonably
restricted resale under Minnesota law, and released an order on October 2, 2001
rejecting the tariff revisions.

25 SUF ~ 15; Ex. 200 - WCD-1.
26 Info Tel Communications, LLC v. Minnesota Public Utilities Com'n, 592 N.W. 2d 880 (Minn. App. 1999).
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53. 47 U.S.C. § 251 (c)(4) requires ILECs to offer for resale at wholesale rates
any telecommunications service that the carrier provides at retail to subscribers who are
not carriers. It also imposes a duty on ILECs not to prohibit, and not to impose
discriminatory terms and conditions on, the resale of such services.

54. Paragraph 10 of Eschelon Agreement 1 obligated Owest to suspend the
TLAs on a going forward basis and to credit Eschelon for TLA payments made by
Eschelon in Minnesota prior to the date of Eschelon Agreement I. This enhanced
Eschelon's ability to obtain and service customers.

55. 47 U.S.C. § 251 (c)(4)(B) prohibits ILECs from imposing discriminatory
terms and conditions on resale.

56. Paragraph 10 of Eschelon Agreement I relates to the rates paid by
Eschelon to resell Owest services. Accordingly, 47 U.S.C. §§ 252(a) and (e) required
Owest to file the terms in Paragraph 10 of Eschelon Agreement I with the Commission.

57. By failing to file Paragraph 10 of Eschelon Agreement I for approval by the
Commission, Owest violated 47 U.S.C. §§ 252(a) and (e).

58. Owest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Owest knew that those statutes required Paragraph 10 of Eschelon Agreement I to
be filed with the Commission but intentionally did not make the required filing.

59. By failing to make this provision available to other CLECs, Owest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

Paragraphs 11 and 12

60. Paragraphs 11 and 12 of Eschelon Agreement I contain a provision by
which Owest agreed to locate a Coach and a Service Delivery Coordinator on
Eschelon's premises, and to dedicate a provisioning team to handle order processing
for Eschelon.27

61. 47 U.S.C. § 251 (c) (3) requires ILECs to provide to any requesting carrier
for the provisioning of a telecommunications service, access to unbundled network
elements on rates, terms and conditions that are non-discriminatory and meet the
requirements of § 251 and § 252.

62. Paragraphs 11 and 12 of Eschelon Agreement I obligated Owest to
provide a dedicated provisioning team to work on-site at Eschelon and help Eschelon
gain access to Owest UNEs.

63. Paragraphs 11 and 12 of Eschelon Agreement I describe the services that
Owest will provide for rates set out in Eschelon Agreement II (see below). In American
Telephone and Telegraph v. Central Office Telephone Company, Inc., 524 U.S. 214,

27 SUF ~ 21.
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118 S.Ct. 1956 (1998), the Supreme Court held that the term "rates" includes terms that
involve the provisioning of services and billing. Accordingly, 47 U.S.C. §§ 252(a) and
(e) required Qwest to file the terms in Paragraphs 11 and 12 of Eschelon Agreement I
with the Commission.

64. By failing to file Paragraphs 11 and 12 of Eschelon Agreement I for
approval by the Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

65. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Paragraphs 11 and 12 of Eschelon
Agreement I to be filed with the Commission but intentionally did not make the required
filing.

66. Qwest filed an Interconnection Agreement Amendment stating that "[f]or at
least a one-year period, Eschelon agrees to pay Qwest for the services of a Qwest
dedicated provisioning team to work on Eschelon's premises."28 That filing was
insufficient to satisfy Qwest's obligations under 47 U.S.C. § 252.

67. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

Paragraph 14

68. Paragraph 14 of Eschelon Agreement I contains a provision by which the
parties agreed to alternative dispute resolution procedures "in addition to the dispute
resolution mechanism provided under the Interconnection Agreement.,,29

69. Paragraph 14 of Eschelon Amendment I expressly modified the terms of
the interconnection agreement between Qwest and Eschelon. Under Commission
precedent set in the WorldCom Order and the Dakota Telecom Order, Qwest had an
obligation to file the provision with the Commission.

70. A term that defines how a CLEC and an ILEC will resolve disputes over
interconnection is a term of interconnection. Similarly, a term that defines how a CLEC
and an ILEC will resolve disputes over the provisioning of network elements is a term
for providing access to those UNEs, and a term that defines how a CLEC and an ILEC
will resolve disputes regarding services is a term for providing those services

71. 47 U.S.C. § 251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

72. Paragraph 14 obligated Qwest to abide by the alternative dispute
resolution procedures it describes when a dispute arises with Eschelon regarding
interconnection, network elements or services.

28 Ex. 1.
29 Ex. 200 - WCD-1.

15



73. Paragraph 14 of Eschelon Agreement I describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Eschelon's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Paragraph 14 of Eschelon Agreement I with the Commission.

74. By failing to file Paragraph 14 of Eschelon Agreement I for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

75. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Paragraph 14 of Eschelon Agreement I to
be filed with the Commission but intentionally did not make the required filing.

76. Qwest gave Eschelon certain rights through Paragraph 14 that CLECs
could not obtain anywhere else. For example, Paragraph 14 permits written discovery
and one oral deposition in any arbitration arising from a dispute under its provisions.
Qwest's SGAT, however, permits no discovery "except for the exchange of documents
deemed necessary by the Arbitrator to an understanding and determination of the
dispute."30 There is no approved interconnection agreement in Minnesota that gives any
CLEC the same dispute resolution mechanism set forth in Paragraph 14. 31

77. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

ESCHELON AGREEMENT II

78. On July 21,2000 Qwest and Eschelon entered into an agreement entitled
Trial Agreement ("Eschelon Agreement 11").32

79. Qwest did not submit Eschelon Agreement II to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

80. The specific terms set out in Eschelon Agreement II do not appear in any
approved interconnection agreement or amendment thereto between Qwest and
Eschelon.33

81. Eschelon Agreement II contains detailed provisions - including rates, roles
and responsibilities - for creating and operating Qwest's on-site provisioning team at
Eschelon.34 Qwest provided no other CLEC in Minnesota with an on-site provisioning
team.

30 SGAT § 5.18.3.2, Exhibit WCD-15.
31 Ex. 200 - WCD-12 (Owest's Response to DOC 060 in the 814 Docket).
32 SUF 1/26.
33 SUF 1/32; Ex. 200 - WCD-12 (Owest response to DOC 059 in the 197 Docket).
34 Ex. 200 - WCD-2.
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82. 47 U.S.C. § 251 (c)(3) requires ILECs to provide to any requesting carrier
for the provisioning of a telecommunications service, access to unbundled network
elements on rates, terms and conditions that are non-discriminatory and meet the
requirements of § 251 and § 252.

83. Eschelon Agreement II obligated Qwest to provide a dedicated
provisioning team to work on-site at Eschelon and help Eschelon gain access to Qwest
UNEs.

84. Eschelon Agreement II describes in detail the services that Qwest will
provide for the rate of $9,206 per month. The term "rates" includes terms that involve
the provisioning of services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e)
required Qwest to file the terms of Eschelon Agreement II with the Commission.

85. By failing to file Eschelon Agreement II for approval by the Commission,
Qwest violated 47 U.S.C. §§ 252(a) and (e).

86. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required it to file Eschelon Agreement II with the
Commission but intentionally did not make the required filing.

87. Qwest filed an Interconnection Agreement Amendment stating that "[f]or at
least a one-year period, Eschelon agrees to pay Qwest for the services of a Qwest
dedicated provisioning team to work on Eschelon's premises."35 That filing was
insufficient to satisfy Qwest's obligations under 47 U.S.C. § 252.

88. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

II. ESCHELON AGREEMENT III

89. On November 15, 2000 Qwest and Eschelon entered into a letter
agreement ("Eschelon Agreement 11I").36

90. Qwest terminated Eschelon Agreement III on March 1,2002.37

91. Qwest did not submit Eschelon Agreement III to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.38

92. The specific terms set out in Section 2 of Eschelon Agreement III do not
appear in any approved interconnection agreement or amendment thereto between
Qwest and Eschelon.39

35 Ex. 1.
36 SUF ~ 34.
37 SUF ~ 36.
38 SUF ~ 41.
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93. The specific terms set out in Section 3 of Eschelon Agreement III do not
appear in any interconnection agreement or amendment thereto between Owest and
Eschelon that the Commission has approved.40

94. [BEGIN TRADE SECRET] [END TRADE SECRET] The phrase
concerning Interconnection Agreements does not appear in the final version of
Eschelon III.

95. Trial Exhibits 227 and 228 establish that Owest took affirmative action
specifically for the purpose of keeping Eschelon Agreement III from being filed with the
Commission.

Section 2

96. Section 2 of Eschelon Agreement III requires Owest to participate in
quarterly meetings with Eschelon, attended by executives from both companies at the
vice-president or above level, to discuss business and interconnection issues

97. Section 2 of Eschelon Agreement III amended Eschelon's interconnection
agreement with Owest in the same way as Paragraph 14 of Eschelon Agreement I did.
It created a new obligation for Owest relating to interconnection and the provisioning of
UNEs that did not exist in the Eschelon interconnection agreement.

98. A term that defines how a CLEC and an ILEC will work with each other on
interconnection issues and address concerns regarding access to UNEs and other
services is a term for providing interconnection, access to UNEs and/or
telecommunications services.

99. 47 U.S.C. § 251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

100. Section 2 of Eschelon Agreement III obligated Owest to provide senior
executives to meet with Eschelon on a quarterly basis to discuss interconnection,
access to UNEs and services.

101. Section 2 of Eschelon Agreement III describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Eschelon's interconnection
agreement with Owest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Owest to file the
terms in Section 2 of Eschelon Agreement III with the Commission.

102. By failing to file Section 2 of Eschelon Agreement III for approval by the
Commission, Owest violated 47 U.S.C. §§ 252(a) and (e).

39 Ex. 200 - WCD-12 (Qwest response to DOC 061 in the 197 Docket).
40 Ex. 200 - WCD-12 (Qwest response to DOC 062 in the 197 Docket).
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103. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 2 of Eschelon Agreement III to be
filed with the Commission but intentionally did not make the required filing.

104. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave Eschelon
certain rights through Section 2 of Eschelon Agreement III that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same level of access to Qwest senior
executives on a quarterly basis.41

105. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

106. Section 1.3 of the Eighth Amendment to Eschelon Interconnection
Agreement states that "[t]he Parties wish to establish a business-to-business
relationship and have agreed that they will attempt to resolve all differences or issues
that may arise under the Agreements or this Amendment under an escalation process
to be established between the parties." This is not a sufficient filing to satisfy 47 U.S.C.
§ 252 with respect to Section 2 of Eschelon Agreement III.

Section 3

107. Section 3 of Eschelon Agreement III committed Qwest to respond to a six
level escalation process for resolving interconnection disputes. It also committed
Qwest's ultimate decision maker, its CEO, to address disputes that reached the third
level of the escalation procedures. Finally, it contains a provision by which Eschelon
and Qwest agreed to waive primary jurisdiction in any state utility or service commission
and to waive tariff limitations on damages or other limitations on reasonably foreseeable
damages.

108. Level 1 of the escalation process requires Qwest to make Vice Presidents
available to discuss Eschelon's interconnection issues. Level 2 involves Senior Vice
Presidents. Level 3 involves CEOs. Level 4 is arbitration. Level 5 is a return to CEOs,
and Level 6 is litigation in state or federal courts. Levels 1, 2, 3 and 5 are assigned 10
business days for completion. Level 4 allows either party to request expedited
arbitration to be completed within 90 days.

109. In addition, Section 3 provides that if a dispute reaches Level 6, "the
parties waive (a) primary jurisdiction in any state utility or service commission; and (b)
any tariff limitations on damages or other limitation on actual damages, to the extent
such damages are reasonably foreseeable and acknowledging each party's duty to
mitigate damages."

110. 47 U.S.C. § 251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

41 Ex. 200 - WCD-13 (Qwest's Response to DOC 062 in the 814 Docket).
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111. Section 3 obligated Qwest to participate in a well-defined set of escalation
procedures for resolving problems arising under its interconnection agreement with
Eschelon. Section 3 expressly says that it applies to all business disputes between
Qwest and Eschelon, "including but not limited to, their Interconnection Agreements and
Amendments." Terms and conditions for resolving disputes regarding interconnection
and the provisioning of network elements are terms and conditions for providing those
things to CLECs.

112. Section 3 of Eschelon Agreement III describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Eschelon's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 3 of Eschelon Agreement III with the Commission.

113. By failing to file Section 3 of Eschelon Agreement III for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

114. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 3 of Eschelon Agreement III to be
filed with the Commission but intentionally did not make the required filing.

115. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave Eschelon
certain rights through Section 3 of Eschelon Agreement III that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same escalation process and/or waivers
on jurisdiction and damage waivers.42

116. The escalation procedures made available to CLECs generally, as cited
by Qwest witness Dana Filip43 begin with the Service Delivery Coordinator and end at
the Senior Director / Vice President level.44 The six-level procedures in Eschelon
Agreement III, in contrast, start at the Vice President level. Accordingly, Section 3 of
Eschelon Agreement III allows Eschelon to start the escalation process where,
according to Qwest's testimony, the process for every other CLEC ends.

117. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

118. Section 1.3 of the Eighth Amendment to Eschelon Interconnection
Agreement states that U[t]he Parties wish to establish a business-to-business
relationship and have agreed that they will attempt to resolve all differences or issues
that may arise under the Agreements or this Amendment under an escalation process
to be established between the parties. u This is not a sufficient filing to satisfy 47 U.S.C.
§ 252 with respect to Section 3 of Eschelon Agreement III.

42 Ex. 200 - WCD-13 (Qwest's Responses to DOC 063 and DOC 064 in the 814 Docket).
43 Ex. 74,10-11
44 Ex. 7 at 2.
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III. ESCHELON AGREEMENT IV

119. On November 15, 2000, Owest and Eschelon entered into an agreement
titled Confidential Amendment to Confidential/Trade Secret Stipulation ("Eschelon
Agreement IV").45

120. Owest terminated Eschelon Agreement IV on March 1, 2002.

121. Owest did not submit Eschelon Agreement IV to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

122. The specific terms set out in Paragraph 3 of Eschelon Agreement IV do
not appear in any approved interconnection agreement or amendment thereto between
Owest and Eschelon.46

123. The specific terms set out in Paragraph 2 of Eschelon Agreement IV do
not appear in any approved interconnection agreement or amendment thereto between
Owest and Eschelon.47

Paragraph 3

124. In Paragraph 3 of Eschelon Agreement IV, Owest agreed to provide
Eschelon with a 10% discount on all of the "aggregate billed charges for all purchases
made by Eschelon from Owest from November 15, 2000 through December 31 , 2005."

125. The discount applied to all purchases made by Eschelon from Owest,
including but not limited to switched access fees and Eschelon's purchases of
interconnection, UNEs, tariffed services, and other telecommunications services
covered by the Act.

126. The "consulting" arrangement described in Paragraph 3 of Eschelon
Agreement IV was a sham designed to conceal the discount that Owest agreed to
provide Eschelon. The purported payment outlined in Paragraph 3 for the alleged
consulting services had no rational relationship to the services to be provided by
Eschelon. Instead, Owest agreed to pay Eschelon "an amount that is ten percent (10%)
of the aggregate billed charges for all purchases made by Eschelon from Owest from
November 15, 2000 through December 31, 2005" regardless of the quantity or quality of
work done by Eschelon.

127. Exhibits 479J and 480J show Owest offering the discount to Eschelon
prior to the parties entering into Eschelon Agreement IV

45 SUF 1146.
46 Ex. 200 - WCD-12 (Qwest response to DOC 064 in the 197 Docket).
47 Ex. 200 - WCD-12 (Qwest response to DOC 065 in the 197 Docket).
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128. Exhibit 226 shows Richard Smith, Eschelon's President and Chief
Operating Officer, confirming the existence of the discount agreement and suggesting to
Qwest a mechanism for masking Eschelon's discount. It was sent to Qwest on
November 5,2000 - ten days before the date the parties executed Eschelon Agreement
IV.

129. There is no evidence that, prior to November 5, 2000, Qwest ever
considered hiring Eschelon to provide it with consulting services. There is no evidence
that, prior to November 15, 2000, Qwest performed any analysis to determine whether it
needed consulting services from Eschelon or, if it did, what services it might need.
There is no evidence that, prior to November 15, 2000, Qwest made any effort to find
the type of "consulting" services described in Eschelon Agreement III from any vendor.
There is no evidence that, prior to November 15, 2000, Eschelon was in the consulting
business or that providing consulting services to LECs is a part of Eschelon's business.

130. Trial Exhibit 229 shows that the list of purported Eschelon "consulting"
teams that Qwest provided to the Department in response to discovery requests was
actually a list of teams intended to work on the implementation plan described in
Eschelon Agreement III.

131. Paragraph 3 of Eschelon Agreement IV amended Eschelon's
interconnection agreement with Qwest by changing the rates set out in the
interconnection agreement for interconnection, network elements and services.

132. Under the Commission's MCIWorldcom Order, Paragraph 3 of Eschelon
Agreement IV must be filed with the Commission for approval under 47 U.S.C. § 252(e)
and availability under § 252(i).

133. 47 U.S.C. § 251 requires Qwest to provide interconnection, network
elements and services at rates that are non-discriminatory.

134. Section 252 requires public filing of interconnection agreements to ensure
that ILECs do not discriminate through the use of unfiled agreements. § 252(i) puts
every similarly situated CLEC on a level playing field in terms of its relationship with
Qwest, but the statutory mechanism works only if Qwest's agreements related to pricing
and other issues are actually filed with the Commission. The easiest way that an ILEC
can discriminate between CLECs is by adjusting its pricing to favor one CLEC over
another.

135. Paragraph 3 of Eschelon Agreement IV obligated Qwest to provide
Eschelon with a 10% discount on every purchase Eschelon made or makes from Qwest
between November 15, 2000 and December 31, 2005. That discount changed all of the
prices in Eschelon's interconnection agreement, including those set by the Commission
in lengthy cost docket proceedings.

136. Paragraph 3 of Eschelon Agreement IV modifies the rates set forth in
Eschelon's interconnection agreement with Qwest. Accordingly, 47 U.S.C. §§ 252(a)
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and (e) required Qwest to file the terms in Paragraph 3 of Eschelon Agreement IV with
the Commission.

137. By failing to file Paragraph 3 of Eschelon Agreement IV for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

138. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Paragraph 3 of Eschelon Agreement IV to
be filed with the Commission but intentionally did not make the required filing.

139. The Act requires Qwest not to provide discriminatory rates for
interconnection, access to network elements and services. In Paragraph 3 of Eschelon
Agreement IV, Qwest provided Eschelon with a discount that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same discount,48

140. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

141. The testimony of Qwest witness Judy Rixe regarding the "consulting"
agreement between Qwest and Eschelon is not credible. On May 1, 2002, Ms. Rixe
testified "Well, number 1, we don't offer discounts."49 Her testimony is directly
contradicted, however, by Qwest-drafted discount offers she possessed that Qwest
produced to the Department only after Ms. Rixe had been cross-examined.50

142. On the other hand, Sarah Padula of Popp Communications testified
credibly that she had asked Qwest to see the deals with Eschelon and McLeod and was
only given partial information. Her company had called a meeting with Qwest and asked
why Eschelon and McLeod would have signed such a deal because what she was
seeing didn't make economic sense. She was told that there were actually underlying
deals that she was unable to see--confidential customer information that she couldn't
have. When she asked if she could get a similar deal, Qwest said no. Her company
continued to pursue asking because they were losing customers--customers who were
telling them that McLeod or Eschelon or Qwest could provide the service that Popp
could not. Popp asked again in May of 2001, and again was told that the company
could not have those provisions, so Popp never got to see the deals.51

Paragraph 2

143. Paragraph 2 of Eschelon Agreement IV contains a provision by which
Qwest agreed: "For any month (or partial month), from November 1, 2000 until the
mechanized process is in place, during which Qwest fails to provide accurate daily
usage information for Eschelon's use in billing switched access, Qwest will credit

48 Ex. 200 - WCD-13 (Qwest's Response to DOC 067(f) in the 814 Docket).
49 Tr. 3:192.
50 Exs. 479J, 480J.
51 Tr. 3:10-11.

23



Eschelon $13.00 (or pro-rata portion thereof) per platform line per month as long as
Eschelon has provided the WTN information to Qwest. II

144. 47 U.S.C. § 251 requires Qwest to provide interconnection, network
elements and services at rates that are non-discriminatory.

145. Paragraph 2 of Eschelon Agreement IV obligated Qwest to provide
Eschelon with a $13.00 (or pro-rata portion thereof) per platform line per month credit
when Qwest fails to provide accurate daily usage information to Eschelon. That credit
reduced the cost to Eschelon of UNE-platform lines it ordered from Qwest. UNE
Platform lines are UNEs under 47 U.S.C. § 251.

146. Paragraph 2 of Eschelon Agreement IV modifies the rates set forth in
Eschelon's interconnection agreement (and amendments) with Qwest. Accordingly, 47
U.S.C. §§ 252(a) and (e) required Qwest to file the terms in Paragraph 2 of Eschelon
Agreement IV with the Commission.

147. By failing to file Paragraph 2 of Eschelon Agreement IV for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

148. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Paragraph 2 of Eschelon Agreement IV to
be filed with the Commission but intentionally did not make the required filing.

149. The Act requires Qwest not to provide discriminatory rates for
interconnection, access to network elements and services. In Paragraph 2 of Eschelon
Agreement IV, Qwest provided Eschelon with a rate credit that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same credit.52

150. By failing to make this provision available to CLECs other than Eschelon,
Qwest knowingly and intentionally discriminated against them in violation of 47 U.S.C.
§251.

IV. ESCHELON AGREEMENT V

151 . On July 3, 2001 Qwest and Eschelon entered into a letter agreement
modifying and amending Eschelon Agreement IV ("Eschelon Agreement V").53

152. Qwest did not submit Eschelon Agreement V to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

153. Qwest terminated Eschelon Agreement V on March 1, 2002.

52 Ex. 200 - WCD-13 (Qwest's Response to DOC 066 in the 814 Docket).
53 SUF ~ 56.
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154. The specific terms set out in the third paragraph of Eschelon Agreement V
do not appear in any approved interconnection agreement or amendment thereto
between Qwest and Eschelon.54

155. The specific terms set out in the fifth paragraph of Eschelon Agreement V
do not appear in any approved interconnection agreement or amendment thereto
between Qwest and Eschelon.55

156. The third paragraph of Eschelon Agreement V contains a provision by
which Qwest agreed to increase the $13 per line per month pro rata credit methodology
for switched access payments found in Eschelon Agreement IV to $16 per line per
month on an interim basis. The findings above regarding Paragraph 2 of Eschelon
Agreement IV are therefore applicable to the $16 per line per month credit as well.

157. The fifth paragraph of Eschelon Agreement V contains a provision by
which Qwest agrees to pay Eschelon $2 per month per line for Qwest intraLATA toll
traffic that terminates to customers served by Eschelon's switch. The payment is a
proxy for the amount Eschelon could actually bill Qwest for the termination of intraLATA
toll traffic terminating on Eschelon's switch because Qwest either does not, will not, or
cannot track such traffic.

158. The reason for the $2 payment is Qwest's failure to provide Eschelon with
reliable information that would identify the intraLATA toll calls that terminate on the
Eschelon switch. Qwest is the sole source of this information, because only it knows
where the calls it passes on for termination on the Eschelon switch actually originate.

159. The $2 payment is in lieu of Qwest providing Eschelon with accurate
usage information related to the interconnection of the Eschelon and Qwest networks.
Accordingly, the $2 payment is a term of interconnection between Qwest and Eschelon
that modifies their interconnection agreement.

160. Qwest's obligation to make a payment to CLECs for terminating intraLATA
toll traffic on their networks is typically the subject of an interconnection agreement.
Section 7.2.2.3.3 of Qwest's SGAT in Minnesota states, "In the case of Exchange
Access (IntraLATA Toll) traffic where Qwest is the designated IntraLATA Toll provider
for existing LECs, Qwest will be responsible for payment of appropriate usage rates."
SGAT Section 7.2.2.3 generally addresses the issue of intraLATA toll traffic between
and among CLECs and ILECs.

161. 47 U.S.C. § 251 requires Qwest to provide interconnection, network
elements and services on rates and terms that are non-discriminatory.

162. Paragraph 5 of Eschelon Agreement V obligated Qwest to provide
Eschelon with a $2 per month per line for Qwest intraLATA toll traffic that terminates to
customers served by Eschelon's switch.

54 SUF 'Il64; Ex. 200 - WCD-12 (Qwest response to DOC 067 in the 197 Docket).
55 SUF 'Il65; Ex. 200 - WCD-12 (Qwest response to DOC 068 in the 197 Docket).
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163. Paragraph 5 of Eschelon Agreement V modifies the rates Eschelon pays
Owest for interconnection by providing a payment to Eschelon in lieu of providing
accurate billing information. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Owest to
file the terms in Paragraph 5 of Eschelon Agreement V with the Commission.

164. By failing to file Paragraph 5 of Eschelon Agreement V for approval by the
Commission, Owest violated 47 U.S.C. §§ 252(a) and (e).

165. Owest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Owest knew that those statutes required Paragraph 5 of Eschelon Agreement V to
be filed with the Commission but intentionally did not make the required filing.

166. The Act requires Owest not to provide discriminatory rates for
interconnection, access to network elements and services. In Paragraph 5 of Eschelon
Agreement V, Owest provided Eschelon with a payment that similarly-situated CLECs
could not obtain anywhere else. There is no approved interconnection agreement in
Minnesota that requires Owest to provide any CLEC with the same credit.56

167. By failing to make this provision available to other CLECs, Owest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

56 Ex. 200 - WCD-13 (Qwest's Response to DOC 068 in the 814 Docket).
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V. ESCHELON AGREEMENT VI

168. On July 31, 2001 Qwest and Eschelon entered into an agreement titled
the Implementation Plan ("Eschelon Agreement VI").

169. Qwest did not submit Eschelon Agreement VI to the Commission for
approval under 47 U.S.C. §252(e).

170. With the exception of the formula for calculation of local usage charges in
Attachment 3, Qwest terminated Eschelon Agreement VI on March 1, 2002.

171. The specific terms set out in Paragraphs 2.1 through 2.1.3 of Eschelon
Agreement VI do not appear in any apgroved interconnection agreement or amendment
thereto between Qwest and Eschelon. 7

172. The specific terms set out in Paragraph 2.2 and Attachment 2 of Eschelon
Agreement VI do not appear in any ap~roved interconnection agreement or amendment
thereto between Qwest and Eschelon. 8

173. The specific terms set out in Paragraph 2.3 of Eschelon Agreement VI do
not appear in any approved interconnection agreement or amendment thereto between
Qwest and Eschelon.59

174. The specific terms set out in Paragraph 3.1 and Attachment 3 of Eschelon
Agreement VI do not appear in any aPfaroved interconnection agreement or amendment
thereto between Qwest and Eschelon. 0

175. The specific terms set out in Paragraphs 4 through 4.3 of Eschelon
Agreement VI do not appear in any ap~roved interconnection agreement or amendment
thereto between Qwest and Eschelon. 1

176. The specific terms set out in Paragraph 8 of Eschelon Agreement VI do
not appear in any approved interconnection agreement or amendment thereto between
Qwest and Eschelon.62

Paragraphs 2.1 through 2.1.3

177. Paragraphs 2.1 through 2.1.3 of Eschelon Agreement VI contain a
provision by which Qwest agreed to establish a service account team for Eschelon, set
weekly meetings for that team, facilitate other meetings with subject matter experts, and
provide Eschelon with policy and process change information electronically.

57 Ex. 200 - WCD-12 (Owest response to DOC 070 in the 197 Docket).
58 Ex. 200 - WCD-12 (Owest response to DOC 071 in the 197 Docket).
59 Ex. 200 - WCD-12 (Owest response to DOC 072 in the 197 Docket).
60 Ex. 200 - WCD-12 (Owest response to DOC 073 in the 197 Docket).
61 Ex. 200 - WCD-12 (Owest response to DOC 074 in the 197 Docket).
62 Ex. 200 - WCD-12 (Owest response to DOC 075 in the 197 Docket).
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178. Paragraphs 2.1 through 2.1.3 require Owest to provide a service
management team for Owest and defines the role of that team. For example,
paragraph 2.1.1 requires the service management team to meet weekly with Eschelon
to identify and resolve service-related issues.

179. These paragraphs relate directly to how Owest will provide
interconnection, unbundled network elements and telecommunication services to
Owest. They obligate Owest to provide a specific team to interface with Eschelon on a
regular basis regarding interconnection issues.

180. 47 U.S.C. §251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

181. Paragraphs 2.1 through 2.1.3 obligate Owest to create a service
management team for Eschelon to do the things described in those paragraphs.

182. Paragraphs 2.1 through 2.1.3 of Eschelon Agreement VI describe the
services that Eschelon will receive for the rates set out in its interconnection agreement
with Owest. The term "rates" includes terms that involve the provisioning of services
and billing. Accordingly, 47 U.S.C. §§252(a) and (e) required Owest to file the terms in
Paragraphs 2.1 through 2.1.3 of Eschelon Agreement VI with the Commission.

183. By failing to file Paragraphs 2.1 through 2.1.3 of Eschelon Agreement VI
for approval by the Commission, Owest violated 47 U.S.C. §§252(a) and (e).

184. Owest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Owest knew that those statutes required Paragraphs 2.1 through 2.1 .3 of Eschelon
Agreement VI to be filed with the Commission but intentionally did not make the
required filing.

185. The Act requires Owest not to provide discriminatory terms for
interconnection, access to network elements and services. In Paragraphs 2.1 through
2.1.3 of Eschelon Agreement VI, Owest provided Eschelon with an enforceable
agreement to provide the specified services to Eschelon. There is no approved
interconnection agreement in Minnesota that requires Owest to provide any CLEC with
the same services.63

186. Owest has not established that the service account teams it creates as
"standard operating procedure" have the same obligations to their respective CLECs as
are set out in Paragraphs 2.1 through 2.1.3 of Eschelon Agreement VI. Even if Owest
had established that this were true, the commitment to Eschelon is binding, whereas
Owest can change its "standard operating procedures" internally, without requiring
consent from the CLECs those procedures affect.

63 Ex. 200 - WCD-13 (Qwest's Response to DOC 086 in the 814 Docket).
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187. By failing to make Paragraphs 2.1 through 2.1.3 of Eschelon Agreement
VI available to other CLECs, Qwest knowingly and intentionally discriminated against
them in violation of 47 U.S.C. §251.

Paragraph 2.2 and Attachment 2

188. Paragraph 2 to Eschelon Agreement VI requires Qwest to provide
Eschelon with agreed-upon escalation procedures for day-to-day provisioning issues.
Those procedures are described in Attachment 2. These escalation procedures are
different than those found in Eschelon Agreement III.

189. The escalation procedures described in Paragraph 2 and Attachment 2
relate directly to how Qwest provisions network elements to Eschelon. The "contacts"
described in Attachment 2 at the Des Moines Service Center, for example, are broken
out by product type (Private Line, LIS). The "Functions" section for a Tier 1 escalation
includes "ASR Order Status", "Questions on Due Dates", "FOC Questions/Resends of
FOC's", and "Assisting with ASR Prep." All of these functions relate directly to UNE
provisioning

190. Paragraph 2 and Attachment 2 obligate Qwest to take actions related
directly to its obligations to provide non-discriminatory interconnection and access to
network elements under §251 (c).

191. 47 U.S.C. §251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

192. Paragraph 2 and Attachment 2 of Eschelon Agreement VI describe the
services that Eschelon will receive for the rates set out in its interconnection agreement
with Qwest. The term "rates" includes terms that involve the provisioning of services
and billing. Accordingly, 47 U.S.C. §§252(a) and (e) required Qwest to file the terms in
Paragraph 2 and Attachment 2 of Eschelon Agreement VI with the Commission.

193. By failing to file Paragraph 2 and Attachment 2 of Eschelon Agreement VI
for approval by the Commission, Qwest violated 47 U.S.C. §§252(a) and (e).

194. The language set out in Paragraph 1.3 of the Eighth Amendment to
Eschelon's interconnection agreement with Qwest simply calls for the parties to agree
on business processes and is not sufficient to satisfy Qwest's obligations under 47
U.S.C. §§252 or 251. The language in the Eighth Amendment does not disclose the
specific commitment set out in Paragraph 2 and Attachment 2 of Eschelon Agreement
VI.

195. In Section 9.4 of Attachment 5 to their interconnection agreement, Qwest
and Eschelon say that the parties will agree to escalation procedures and contacts.54

This also is not sufficient to meet Qwest's obligations under 47 U.S.C. §§ 252 and 251
with respect to Paragraph 2 and Attachment 2 of Eschelon Agreement VI. The terms in
Eschelon Agreement VI impose specific obligations on Qwest that are not found in the

64 Ex. 11.
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interconnection agreement. The parties themselves felt that their agreement on
escalation procedures was significant enough to put into a new, binding, written
agreement. If the parties felt the need to enter into a separate written agreement, it is
clear they did not believe Section 9.4 of Attachment 5 to the interconnection agreement
embodied the same agreement as Paragraph 2 and Attachment 2 of Eschelon
Agreement VI.

196. Qwest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Qwest knew that those statutes required Paragraph 2 and Attachment 2 of
Eschelon Agreement VI to be filed with the Commission but intentionally did not make
the required filing.

197. The Act requires Qwest not to provide discriminatory terms for
interconnection, access to network elements and services. In Paragraph 2 and
Attachment 2 of Eschelon Agreement VI, Qwest provided Eschelon with an enforceable
agreement to provide the specified escalation procedures to Eschelon. There is no
approved interconnection agreement in Minnesota that requires Qwest to provide any
CLEC with the same services.65

198. By failing to make Paragraph 2 and Attachment 2 of Eschelon Agreement
VI available to other CLECs as a contract term, Qwest knowingly and intentionally
discriminated against them in violation of 47 U.S.C. §251.

Paragraph 2.3

199. Paragraph 2.3 requires Qwest to make Dana Filip (and/or her designee or
successor) available for quarterly meetings to discuss Eschelon service issues. Dana
Filip is a Senior Vice President at Qwest,66 The express purpose of the quarterly
meetings with Dana Fillip is to "review the status of Eschelon's service-related issues",
so these meetings directly and expressly relate to Qwest providing interconnection and
access to network elements. Even though Ms. Filip and other senior executives at
Qwest have met with other CLECs, the commitment to Eschelon is binding, whereas
Qwest can change its standard operating procedures without requiring consent from
other CLECs.

200. Paragraph 2.3 obligated Qwest to make a Senior Vice President at Qwest
available quarterly to discuss service related issues with Eschelon. This agreement
related directly to Qwest's obligations to provide non-discriminatory interconnection and
access to network elements under §251 (c).

201. 47 U.S.C. §251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

202. Paragraph 2.3 of Eschelon Agreement VI describes services that
Eschelon will receive for the rates set out in its interconnection agreement with Qwest.
The term "rates" includes terms that involve the provisioning of services and billing.

65 Ex. 200 - WCD-13 (Qwest's Response to DOC 087 in the 814 Docket).
66 Ex. 200 - WCD-13 (Qwest's response to DOC 089 in the 814 Docket).
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Accordingly, 47 U.S.C. §§252(a) and (e) required Qwest to file the terms in Paragraph
2.3 of Eschelon Agreement VI with the Commission.

203. By failing to file Paragraph 2.3 of Eschelon Agreement VI for approval by
the Commission, Qwest violated 47 U.S.C. §§252(a) and (e).

204. The language set out in Paragraph 1.3 of the Eighth Amendment to
Eschelon's interconnection agreement with Qwest simply calls for the parties to agree
on business processes and is not sufficient to satisfy Qwest's obligations under 47
U.S.C. §§252 or 251. The language in the Eighth Amendment does not disclose the
specific commitment set out in Paragraph 2.3 of Eschelon Agreement VI.

205. Qwest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Qwest knew that those statutes required Paragraph 2.3 of Eschelon Agreement VI
to be filed with the Commission but intentionally did not make the required filing.

206. The Act requires Qwest not to provide discriminatory terms for
interconnection, access to network elements and services. In Paragraph 2.3 of
Eschelon Agreement VI, Qwest provided Eschelon with an enforceable agreement to
make its most senior executives available to Eschelon. There is no approved
interconnection agreement in Minnesota that requires Qwest to provide any CLEC with
the same services.57

207. By failing to make the terms in Paragraph 2.3 of Eschelon Agreement VI
available to other CLECs in an interconnection agreement, Qwest knowingly and
intentionally discriminated against them in violation of 47 U.S.C. §251.

Paragraph 3.1 and Attachment 3

208. Paragraph 3.1 and Attachment 3 set out a detailed methodology for
calculating local usage charges associated with UNE-P switching on Eschelon's
interLATA and intraLATA toll traffic. In short, they describe the way that Qwest will
calculate some of the rates associated with UNE-P for Eschelon.

209. 47 U.S.C. §251 (c) requires ILECs to offer for access to unbundled network
elements at rates that are non-discriminatory.

210. Paragraph 3.1 and Attachment 3 obligated Qwest to calculate local usage
charges for UNE-P to Eschelon in accord with the formula set out in Attachment 3. This
established the rate that Eschelon paid Qwest for access to UNE-P.

211. Paragraph 3.1 and Attachment 3 of the Eschelon Agreement VI relate to
the rates paid by Eschelon to obtain access to Qwest UNEs. Accordingly, 47 U.S.C.
§§252(a) and (e) required Qwest to file the terms in Paragraph 3.1 and Attachment 3 of
Eschelon Agreement VI with the Commission.

67 Ex. 200 - WCD-13 (Qwest's Response to DOC 090 in the 814 Docket).
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212. By failing to file Paragraph 3.1 and Attachment 3 of Eschelon Agreement
VI for approval by the Commission, Owest violated 47 U.S.C. §§252(a) and (e).

213. Owest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Owest knew that those statutes required Paragraph 3.1 and Attachment 3 of
Eschelon Agreement VI to be filed with the Commission but intentionally did not make
the required filing.

214. The Act requires Owest not to provide discriminatory rates for access to
network elements. In Paragraph 3 and Attachment 3.1 of Eschelon Agreement VI,
Owest provided Eschelon with an enforceable agreement to provide Eschelon with
access to UNE-P at the rates specified in those provisions. There is no approved
interconnection agreement in Minnesota that requires Owest to provide any CLEC with
the same rates.68

215. By failing to make this provision available to other CLECs, Owest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. §251.

Paragraphs 4 through 4.3

216. Paragraphs 4 through 4.3 of Eschelon Agreement VI require Owest to
track and report performance measures designed to monitor Owest's level of service to
Eschelon. They also require Owest to participate in monthly working meetings to review
and discuss the measurements, and quarterly executive meetings to review results and
set improvement priorities. Paragraph 4.3 requires Owest to work with Eschelon to
develop an action plan to improve service. In sum, these provisions relate directly to
how Owest will provide interconnection and access to network elements to Eschelon.

217. Paragraphs 4 through 4.3 obligated Owest to track performance
measures, meet with Eschelon to discuss those measures and work with Eschelon to
develop an action plan to improve service quality. This agreement related directly to
Owest's obligations to provide non-discriminatory interconnection and access to
network elements under §251 (c).

218. 47 U.S.C. §251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

219. Paragraphs 4 through 4.3 of Eschelon Agreement VI describe services
that Eschelon will receive for the rates set out in its interconnection agreement with
Owest. The term "rates" includes terms that involve the provisioning of services and
billing. Accordingly, 47 U.S.C. §§252(a) and (e) required Owest to file the terms in
Paragraphs 4 through 4.3 of Eschelon Agreement VI with the Commission.

220. By failing to file Paragraphs 4 through 4.3 of Eschelon Agreement VI for
approval by the Commission, Owest violated 47 U.S.C. §§252(a) and (e).

68 Ex. 200 - WCD-13 (Qwest's Response to DOC 091 in the 814 Docket).
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221. Qwest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Qwest knew that those statutes required Paragraphs 4 through 4.3 of Eschelon
Agreement VI to be filed with the Commission but intentionally did not make the
required filing.

222. The Act requires Qwest not to provide discriminatory terms for
interconnection, access to network elements and services. In Paragraphs 4 through 4.3
of Eschelon Agreement VI, Qwest provided Eschelon with an enforceable agreement to
monitor and make service changes based on performance metrics. There is no
approved interconnection agreement in Minnesota that requires Qwest to provide any
CLEC with the same services.59

223. By failing to make the terms in Paragraphs 4 through 4.3 of Eschelon
Agreement VI available to other CLECs, Qwest knowingly and intentionally
discriminated against them in violation of 47 U.S.C. §251.

Paragraph 8

224. Paragraph 8 of Eschelon Agreement VI contains a provision by which
Qwest agreed to take commercially reasonable efforts to ensure that service provided to
Eschelon's customers was not adversely affected during the process of converting
Eschelon's customers to the UNE-P platform. Under Paragraph 8 Qwest also agreed to
provide notice to Eschelon before changes relating to the conversion are made, plan the
conversion jointly with Eschelon, and use a phased approach to converting customers
over time on an agreed upon schedule.

225. Paragraph 8 obligated Qwest to make efforts related directly to Qwest's
obligations to provide non-discriminatory interconnection and access to network
elements under §251 (c).

226. 47 U.S.C. §251 (c)(3) requires ILECs to provide to any requesting carrier
for the provisioning of a telecommunications service, access to unbundled network
elements on rates, terms and conditions that are non-discriminatory and meet the
requirements of §251 and §252.

227. Paragraph 8 of Eschelon Agreement VI describes services that Eschelon
will receive for the rates set out for UNE-P in its interconnection agreement with Qwest.
The term "rates" includes terms that involve the provisioning of services and billing.
Accordingly, 47 U.S.C. §§252(a) and (e) required Qwest to file the terms in Paragraph 8
of Eschelon Agreement VI with the Commission.

228. By failing to file Paragraph 8 of Eschelon Agreement VI for approval by the
Commission, Qwest violated 47 U.S.C. §§252(a) and (e).

229. Qwest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Qwest knew that those statutes required Paragraph 8 of Eschelon Agreement VI to
be filed with the Commission but intentionally did not make the required filing.

69 Ex. 200 - WCD-13 (Qwest's Responses to DOC 092 and DOC 094 in the 814 Docket).
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230. The Act requires Qwest not to provide discriminatory terms for
interconnection, access to network elements and services. In Paragraph 8 of Eschelon
Agreement VI, Qwest provided Eschelon with an enforceable agreement requiring
Qwest to make specific efforts to work with Eschelon in provisioning UNE-P lines.
There is no approved interconnection agreement in Minnesota that requires Qwest to
provide any CLEC with the same services.70

231. By failing to make the terms in Paragraph 8 of Eschelon Agreement VI
available to other CLECs, Qwest knowingly and intentionally discriminated against them
in violation of 47 U.S.C. §251.

VI. COVAD AGREEMENT

232. On April 19, 2000 Covad Communications Company and U S WEST
entered into the U S WEST Service Level Agreement with Covad Communications
Company (the "Covad Agreement").71

233. Qwest did not submit the Covad Agreement to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

234. The specific terms set out in Sections 1-4 of the Covad Agreement do not
appear in any approved interconnection agreement or amendment thereto between
Qwest and Covad.72

Section 1

235. Section 1 of the Covad Agreement contains provisions by which Qwest
agrees to provide "90% of Covad's Firm Order Confirmation (FOC) dates within 48
hours of receipt of properly completed service requests for POTS unbundled loop
services" and to notify Covad of "any facility shortages for DSL capable, ISDN capable
and DS1 capable services within the same 48 hour period." Qwest also agrees to
provide "90% of Covad's FOC dates within 72 hours of receipt of properly completed
service requests" for "DSL capable, ISDN capable and DS1 capable unbundled loop
services" and, as part of that 72-hour FOC process, to "dispatch a technician to verify
the existence of suitable facilities."73

236. The FOC relates to the ILEC's obligation to provide access to network
elements under 47 U.S.C. § 251 (c)(3).

237. Section 1 of the Covad agreement obligated Qwest to meet the FOC
intervals and service quality metrics described above. Qwest agreed to do these things
to help it meet its obligations under 47 U.S.C. § 251.

70 Ex. 200 - WCD-13 (Qwest's Response to DOC 097 in the 814 Docket).
71 SUF 11 80.
72 SUF 11 86; Ex. 200 -WCD-12 (Qwest's response to DOC 77-80 in the 197 Docket).
73 SUF 11 90.
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238. Section 1 of the Covad Agreement describes terms for provlslonrng
interconnection and access to UNEs at the rates set forth in Covad's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 1 of the Covad Agreement with the Commission.

239. By failing to file Section 1 of the Covad Agreement for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

240. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 1 of the Covad Agreement to be
filed with the Commission but intentionally did not make the required filing.

241 . The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave Covad certain
rights through Section 1 of the Covad Agreement that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same provisions as those set out in
Section 1 of the Covad Agreement.74

242. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

Section 2

243. Section 2 sets out a performance standard for Qwest's delivery of loops to
Covad. It requires Qwest, when facilities are available and loop conditioning is not
required, to provide Covad with unbundled loop service that is consistent with Qwest's
Service Interval Guide (SIG) dated March 31, 2000 at least 90% of the time. It also
required Qwest to provide Covad with line sharing service at any interval agreed to in a
line sharing amendment at least 90% of the time.75

244. An agreement that requires Qwest to meet a particular standard in its
delivery of unbundled loops is a term of providing access to network elements under 47
U.S.C. § 251 (c)(3).

245. Section 2 of the Covad agreement obligated Qwest to meet the
provisioning deadline in its SIG 90% of the time. Qwest's obligation helped it meet its
obligations under 47 U.S.C. § 251.

246. Section 2 of The Covad Agreement describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Covad's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 2 of the Covad Agreement with the Commission.

74 Ex. 200 - WCD-13 (Qwest's Responses to DOC 044 through DOC 047 in the 814 Docket).
75 SUF ~ 91.

35



247. By failing to file Section 2 of the Covad Agreement for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

248. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 2 of the Covad Agreement to be
filed with the Commission but intentionally did not make the required filing.

249. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave Covad certain
rights through Section 2 of the Covad Agreement that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same provisions as those set out in
Section 2 of the Covad Agreement

250. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

Section 3

251. In Section 3 of the Covad Agreement Qwest agrees to reduce the
incidence of failure on new Covad circuits to less than 10% within the first 30 calendar
days.76

252. An agreement that requires Qwest to meet a particular standard in its
delivery of unbundled loops is a term of providing access to network elements under 47
U.S.C. § 251 (c)(3).

253. Section 3 of the Covad agreement obligated Qwest to reduce the
incidence of post-delivery loop failure to less than 10% of the time. Qwest's
commitment in Section 3 helped it meet its obligations under 47 U.S.C. § 251.

254. Section 3 of The Covad Agreement describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Covad's interconnection
agreement with Qwest. the term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 3 of the Covad Agreement with the Commission.

255. By failing to file Section 3 of the Covad Agreement for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

256. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 3 of the Covad Agreement to be
filed with the Commission but intentionally did not make the required filing.

257. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave Covad certain
rights through Section 3 of the Covad Agreement that CLECs could not obtain

76 SUF ~ 92.
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anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same provisions as those set out in
Section 3 of the Covad Agreement.77

258. By failing to make this provision available to those other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

Section 4

259. Section 4 of the Covad Agreement provides that for service requests held
due to line conditioning, U S WEST will "provide Covad the option of paying for the line
conditioning at the appropriate rate approved by the relevant State Commissions, which
U S WEST will complete in 24 days or less 90% of the time." Section 4 of the Covad
Agreement also contains notification provisions, service requirements and service levels
applicable when an "end user customer is served by digital loop carrier or off pair gain.78

260. An agreement that requires Qwest to meet a particular standard in its
delivery of unbundled loops is a term of providing access to network elements under 47
U.S.C. § 251 (c)(3).

261. Section 4 of the Covad agreement obligated Qwest to condition unbundled
loops it delivered to Covad within certain operational and time parameters. Qwest's
commitment in Section 4 helped it meet its obligations under 47 U.S.C. § 251.

262. Section 4 of the Covad Agreement describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Covad's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 4 of the Covad Agreement with the Commission.

263. By failing to file Section 4 of the Covad Agreement for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

264. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 4 of the Covad Agreement to be
filed with the Commission but intentionally did not make the required filing.

265. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave Covad certain
rights through Section 4 of the Covad Agreement that CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same provisions as those set out in
Section 4 of the Covad Agreement,79

77 Ex. 200 - WCD-13 (Qwest's Response to DOC 048 in the 814 Docket).
78 SUF ~ 93.
79 Ex. 200 - WCD-13 (Qwest's Response to DOC 048 in the 814 Docket).
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266. By failing to make this provIsion available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

267. At the time of the execution of the Covad Agreement, U S WEST/Qwest
was typically completing line conditioning in more than 24 days for all CLECs.8o

VII. SMALL CLEC AGREEMENT

270. On April 28, 2000, U S WEST and 10 rural competitive local exchange
carriers (the "Small CLECs") entered into the Confidential Stipulation Between Small
CLECs and US WEST. 81

271 . Qwest did not submit the entire Small CLEC Agreement to the
Commission for approval under 47 U.S.C. §252(e) until March 1, 2002, in response to
the Department's complaint in this matter.

272. The version of the Small CLEC Agreement submitted to the Commission
in Docket No. P3009, 30052, 5096,421, 3017/PA-99-1192 did not contain Paragraph
3.82

273. The specific terms set out in Paragraph 3 of the Small CLEC Agreement
did not appear in any approved interconnection agreement or amendment thereto
between Qwest and the Small CLECs prior to the opening of this docket.

274. Paragraph 3 states in part: "Subject to the closure of the Merger, effective
March 17, 2002, and subject to technical feasibility, U S WEST will permit all Small
CLECs operating in Minnesota the ability to adopt the terms of any effective
interconnection agreements that were voluntarily negotiated and entered into by U S
WEST and CLECs in any other state in U S WEST's operating territory, subject to the
following conditions:

This provision does not apply to terms that were ever reached as
the result of an arbitrated decision or any other decision in a
contested case action, unless the terms which the CLEC seeks to
adopt are present in interconnection agreements in a minimum of
four states in U S WEST's territory ....

The provisions in paragraph 3 3.a, 3.b., and 3.c. shall remain
confidential between U S WEST and the Small CLECs and shall be
implemented through an interconnection agreement amendment to
be filed and effective on March 17, 2002, and which will expire on
December 31, 2003. The requirements of confidentiality expire on
March 17,2002.83

80 Direct Testimony of Kathleen Lucero, Ex. 63 at p. 13.
81 SUF ~ 94.
82 Ex. 200 - WCD-14.
83 SUF ~ 101.
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275. Qwest and the Small CLECs intentionally filed a misleading settlement
document with the ALJ and the Commission that did not include the pick-and-choose
provision cited in the Complaint or disclose that it even existed.84

276. Counsel for the Small CLECs did tell the Commission that his client had
"filed two settled items with the Commission, but also have a confidential agreement on
another item."85 Even though it was represented at this hearing, Qwest did nothing to
expand on this to inform the Commission what was contained in the confidential
agreement.

277. Because of the Small CLEC Agreement, the Small CLEC parties to the
agreement did not have to waste resources negotiating for terms with Qwest that they
could opt into through Paragraph 3. Non-party CLECs did not have the same options.
Moreover, having advance knowledge of the opt-in provision gave the CLEC parties to
the agreement long-range planning options that other CLECs did not have.

278. The agreement itself establishes that Qwest knew the terms of the
agreement had to be filed with the Commission. Paragraph 3 of the agreement
expressly provides that it will be implemented by filing the agreement with the
Commission on March 17,2002.86

279. Qwest knew that the agreement had to be included as part of an
interconnection agreement but wanted to keep its existence confidential for as long as
possible to preclude other CLECs from taking advantage of it.

280. By failing to file Paragraph 3 of Small CLEC Agreement for approval by
the Commission, Qwest violated 47 U.S.C. §§252(a) and (e).

281. Qwest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Qwest knew that those statutes required Paragraph 3 of Small CLEC Agreement to
be filed with the Commission but intentionally did not make the required filing.

282. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. §251.

VIII. MCLEOD AGREEMENT 1

283. On April 28, 2000 Qwest and McLeod entered into the Confidential Billing
Settlement Agreement ("McLeod Agreement 1").87

84 See Exhibit 200 - WCD-14.
85 See Transcript of Proceedings at 151-153, In the Matter of the Merger of the Parent Corporation of
Owest Communications Corporation, LCllnternational Telecom Corp., USLD Communications, Inc.,
Phoenix Network, Inc., and U S West Communications, Inc., MPUC Docket No. P-3009,
3052,6096,421 ,3017/PA-99-1192 (April 25, 2000).
86 Ex. 200 - WCD 8, 1]3.
87 SUF 1]102.
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284. Owest did not submit McLeod Agreement I to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

285. The specific terms set out in Paragraph 2.d of McLeod Agreement I do not
appear in any approved interconnection agreement or amendment thereto between
Owest and McLeodUSA,88

286. Paragraph 2.d of McLeod Agreement I contains a provision by which
McLeod and Owest agreed to apply all final Commission orders setting rates
prospectively from April 30, 2000, not to bill each other for any true-ups associated with
final commission orders that affected interim prices, and to release claims for such true
ups.

287. The agreement goes on to provide that any rates set by state
commissions will be applied prospectively, and not retroactively. Paragraph 2.d affected
rates for interconnection and UNEs, one of the core components of interconnection
agreements.

288. Owest agreed to do these things to help it meet its obligations to provide
interconnection and access to network elements under 47 U.S.C. § 251.

289. Paragraph 2.d obligated Owest to charge the rates in McLeodUSA's
interconnection agreement and not require a true up. By failing to file Paragraph 2.d of
McLeod Agreement I for approval by the Commission, Owest violated 47 U.S.C.
§§ 252(a) and (e).

290. Owest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Owest knew that those statutes required Paragraph 2.d of McLeod Agreement I to
be filed with the Commission but intentionally did not make the required filing.

291. By failing to make this provision available to other CLECs, Owest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

IX. MCLEOD AGREEMENT II

292. On October 26, 2000 Owest and McLeod entered into the Confidential
Agreement Re: Escalation Procedures and Business Solutions ("McLeod Agreement
11").89

293. Owest did not submit McLeod Agreement II to the Commission for
approval under 47 U.S.C. § 252(e) until March 1,2002, in response to the Department's
complaint in this matter.

88 SUF ~ 109.
89 SUF ~ 111.
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294. Sections 2 and 3 of McLeod Agreement II provide for quarterly executive
meetings and a six-level escalation process.

295. The specific terms set out in Sections 2 and 3 of McLeod Agreement II do
not appear in any approved interconnection agreement or amendment thereto between
Qwest and McLeodUSA,90

Section 2

296. Section 2 of McLeod Agreement II created an obligation in Qwest to have
senior executives meet with McLeodUSA on a quarterly basis. It is substantially the
same in wording and scope to Section 2 of Eschelon Agreement III. It amended
McLeod's interconnection agreement with Qwest in that it created a new obligation for
Qwest relating to interconnection and the provisioning of UNEs that did not exist in the
McLeod interconnection agreement.

297. As with Section 2 of Eschelon Agreement III, set out above, a term that
defines how a CLEC and an ILEC will work with each other on interconnection issues
and address concerns regarding access to UNEs and other services is a term for
providing interconnection, access to UNEs and/or telecommunications services.

298. 47 U.S.C. § 251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

299. Section 2 of McLeod Agreement II I obligated Qwest to provide senior
executives to meet with McLeod on a regular basis to discuss interconnection, access
to UNEs and services.

300. Section 2 of McLeod Agreement II describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Eschelon's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 2 of McLeod Agreement II with the Commission.

301. By failing to file Section 2 of McLeod Agreement II for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

302. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 2 of McLeod Agreement II to be
filed with the Commission but intentionally did not make the required filing.

303. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave McLeod certain
rights through Section 2 of McLeod Agreement II that CLECs could not obtain anywhere
else. There is no approved interconnection agreement in Minnesota that requires

90 SUF ~ 118 and ~ 119.
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Qwest to provide any CLEC with the same level of access to Qwest senior executives
on a quarterly basis.91

304. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

305. The Eighth Amendment to McLeod Interconnection Agreement states that
"[t]he Parties wish to establish a business-to-business relationship and have agreed that
they will attempt to resolve all differences or issues that may arise under the
Agreements or this Amendment under an escalation process to be established between
the parties." This is not a sufficient filing to satisfy 47 U.S.C. § 252 with respect to
Section 2 of McLeod Agreement II.

Section 3

306. As with Eschelon III, set out above, Section 3 of McLeod Agreement II
committed Qwest to respond to a multi-level escalation process for resolving
interconnection disputes. It also committed Qwest's ultimate decision maker, its CEO,
to address disputes that reached the third level of the escalation procedures. It also
contains a provision by which McLeod and Qwest agreed to waive primary jurisdiction in
any state utility or service commission and to waive tariff limitations on damages or
other limitation on reasonably foreseeable damages.

307. 47 U.S.C. § 251 requires ILECs to provide interconnection, network
elements and services on a non-discriminatory basis.

308. Section 3 obligated Qwest to participate in a well-defined set of escalation
procedures for resolving problems arising under its interconnection agreement with
McLeod. Section 3 expressly says that it applies to all business disputes between
Qwest and McLeod, including but not limited to, their Interconnection Agreements and
Amendments. Terms and conditions for resolving disputes regarding interconnection
and the provisioning of network elements are terms and conditions for providing those
things to the CLECs. Section 3 of McLeod Agreement II describes terms for provisioning
interconnection and access to UNEs at the rates set forth in Eschelon's interconnection
agreement with Qwest. The term "rates" includes terms that involve the provisioning of
services and billing. Accordingly, 47 U.S.C. §§ 252(a) and (e) required Qwest to file the
terms in Section 3 of McLeod Agreement II with the Commission.

310. By failing to file Section 3 of McLeod Agreement II for approval by the
Commission, Qwest violated 47 U.S.C. §§ 252(a) and (e).

311. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required Section 3 of McLeod Agreement II to be
filed with the Commission but intentionally did not make the required filing.

91 Ex. 200 - WCD-13 (Qwest's Response to DOC 062 in the 814 Docket).
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312. The Act requires Qwest not to discriminate when providing
interconnection, access to network elements and services. Qwest gave McLeod certain
rights through Section 3 of McLeod Agreement II that other CLECs could not obtain
anywhere else. There is no approved interconnection agreement in Minnesota that
requires Qwest to provide any CLEC with the same escalation process and/or waivers
on jurisdiction and damage waivers.92

313. By failing to make this provision available to other CLECs, Qwest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

314. The escalation procedures made available to CLECs generally, as cited
by Qwest witness Dana Filip,93 begin with the Service Delivery Coordinator and end at
the Senior Director / Vice President level.94 The multi-level procedures in McLeod
Agreement II, in contrast, start at the Vice President level. Accordingly, Section 3 of
McLeod Agreement II allows McLeod to start the escalation process where, according
to Qwest's testimony, the process for every other CLEC ends.

315. The Eighth Amendment to McLeod Interconnection Agreement states that
U[t]he Parties wish to establish a business-to-business relationship and have agreed that
they will attempt to resolve all differences or issues that may arise under the
Agreements or this Amendment under an escalation process to be established between
the parties. u This is not a sufficient filing to satisfy 47 U.S.C. § 252 with respect to
Section 3 of McLeod Agreement II.

X. MCLEOD AGREEMENT III

316. On or about October 26, 2000, Qwest and McLeodUSA entered into an
oral agreement whereby Qwest would provide discounts to McLeodUSA for all
purchases made by McLeodUSA from Qwest ("McLeod Agreement III").

317. Blake O. Fisher testified as to the negotiation and execution of the
discount agreement both in his affidavit dated June 12, 2002,95 and again at his
deposition taken by Qwest on June 27,2002.96

318. The discount ranged from 6.5% to 10% depending on the volume of
purchases made by McLeodUSA from Qwest over the course of a year, but the discount
is only available to McLeodUSA if it meets minimum purchase volume commitments
from Qwest.

319. The discount applied both to McLeodUSA's purchase of unbundled
network elements ("UNEs") under the Act as well as to its payments for switched

92 Ex. 200 - WCD-13 (Qwest's Responses to DOC 063 and DOC 064 in the 814 Docket).
93 Ex. 74 AT 10 - 11 .
94 Ex. 7 at 2.
95 Ex. 402J, Deposition Exhibit 3, 1]1]2, 18 - 20.
96 Ex. 402J at 33-35; 37- 40; 43.
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access, wholesale long distance and tariffed retail services (which are not covered
under the Act). And, the discount applied to all purchases made by McLeodUSA both
within Qwest's 14-state ILEC territory and outside of that region.

320. Mr. Fisher's testimony is credible and supported by the documentary
evidence in this case.

321. The existence of the discount agreement is also confirmed by the course
of conduct engaged in by the parties after October 26, 2000. Specifically, the affidavit
testimony of Lori Deutmeyer confirms that Qwest calculated "preferred vendor
payments" to McLeodUSA by multiplying the dollar amount of McLeodUSA purchases
from Qwest in a given time period by a 10% discount factor.97 Ms. Deutmeyer's
testimony is credible and supported by the documentary evidence in this case.

322. The discount schedule agreed to by Qwest and McLeodUSA is set out in
Exhibit 427J and Exhibit 3 to Mr. Fisher's Affidavit.98

323. Mr. Fisher asked Greg Casey and Audrey McKenney from Qwest to put
the discount agreement in writing, but they would not do SO.99 Mr. Casey and Ms.
McKenney were concerned that other CLECs might feel entitled to the same discount if
the agreement were written and made pUblic.100

324. When Mr. Fisher expressed concern over the enforceability of the oral
agreement for the discount, Qwest suggested that it would enter into its own take-or-pay
agreement to purchase products from McLeod.101 The amount of the Qwest take-or-pay
commitment was calculated by applying an 8% discount factor to a projected amount of
purchases by McLeod from Qwest.102

325. The October 26,2000 written agreement by Qwest to purchase "products"
from McLeodUSA was merely a mechanism for securing some portion of the discount
Qwest agreed to pay.103

326. Prior to October 26, 2000, Qwest offered discounts of various amounts to
McLeodUSA. The amount of the discounts offered varied based on the dollar amount of
purchases that McLeodUSA would make from Qwest.104 Qwest made presentations to
McLeodUSA that included discussions of the discounts being offered.105

97 Ex. 401J, ~~ 2-12.
98 Ex. 440J.
99 Ex. 402J, 58:6 - 59:9.
100 Id. at 59.
101 Fisher Affidavit ~~ 22-23.
102 Id. at ~ 23.
103 Ex. 404J; Ex. 402J, 37 - 40.
104 Exs. 417J, 420J, 421J, 423J, 424J, 425J, 426J and 427J: Fisher Affidavit, Exhibits 2 (created jointly
with McLeodUSA) and 3.
105 Exs. 416J, 417J.
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327. Qwest also created documents during the course of its negotiations with
McLeodUSA that show Qwest considering the financial impact of the various discount
offers it made to McLeodUSA.106

328. McLeodUSA responded to Qwest's discount proposals with proposals of
its own. 107

329. Between October 26, 2000 and the beginning of 2002, Qwest calculated
and paid amounts due to McLeodUSA under the terms of the discount agreement
described by Mr. Fisher.w8

330. During that same time period, both McLeodUSA and Qwest referred to the
discount in communications exchanged between them. 109

331. In the spring of 2001, McLeodUSA and Qwest entered into new
negotiations. One issue discussed in those negotiations was the possibility of
increasing the discount level that the parties had agreed to in October, 2000, by adding
a new tier for increased McLeodUSA purchase amounts.110

332. In the summer of 2001, Qwest and McLeodUSA entered into negotiations
to reduce the cost of ISDN/PRI circuits to McLeodUSA. As part of those discussions,
Qwest sent documents to McLeodUSA expressly stating that the October 26, 2000
discount would not apply to further reduce the prices being offered by Qwest to
McLeodUSA.111 Qwest further circulated e-mails internally discussing how to
accommodate the discount agreement in the ISDN/PRI proposal Qwest was preparing
for McLeodUSA.112

333. The documents refer to the discount variously as a "discount", a "refund",
a "preferred vendor payment" and a "credit", among other things. Regardless of what
the payment is called, Qwest agreed to and did make payments to McLeodUSA that
reduced the rates McLeodUSA paid for UNEs, wholesale telecommunications services,
interconnection services, tariffed services, retail services, access charges and every
other product and service purchased by McLeodUSA from Qwest.

334. There is no evidence of any communication between Qwest and
McLeodUSA occurring between October 26, 2000 and the date the Department filed its
initial complaint in this docket (February 14, 2002) in which Qwest tells McLeodUSA that
there is no discount agreement.

335. There is no evidence of any communication within Qwest occurring
between October 26, 2000 and the date the Department filed its initial complaint in this

106 Exs.414J,423J, 426J, 428J.
107 Exs. 415J, 419J, 422J and 464J; Fisher Affidavit Exhibit 2 (created jointly with Owest).
108 Exs. 401J (Exhibits 1-5), 407J, 408J, 409J, 410J, 411J, 412J, 413J and 458J.
109 Exs. 432J, 433J, 434J, 436J, 437J, 439J, 440J, 442J and 459J.
110 Exs. 436J, 437J, 439J, 440J.
111 Ex. 442J.
112 Exs. 441J, 443J, 444J.
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docket (February 14, 2002) informing anyone at Qwest that there is no discount
agreement with McLeodUSA.

336. The testimony of Audrey McKenney that Qwest did not enter into a
discount agreement with McLeodUSA is not credible. Ms. McKenney would not directly
answer questions from the Department or the Court asking whether Qwest had ever
offered McLeodUSA a discount.113 In addition, the substantial majority of the documents
in evidence were created contemporaneously with the events at issue and directly
contradict Ms. McKenney's testimony. Finally, Ms. McKenney offered Eschelon
financial incentives to (a) withhold information from regulators that may be relevant to
Qwest's Section 271 applications, and (b) covertly assist Qwest in manipulating various
regulatory proceedings. 114 There is a real question about her respect for the regulatory
process.

337. 47 U.S.C. § 251 requires Qwest to provide interconnection, network
elements and services at rates that are non-discriminatory.

338. McLeod Agreement III obligated Qwest to provide McLeodUSA with a
discount of between 6.5% and 10% on every purchase McLeodUSA made or makes
from Qwest between October 2,2000 and December 31,2003, so long as McLeodUSA
meets certain minimum purchase commitments. That discount changed all of the prices
in McLeodUSA's interconnection agreement, including those set by the Commission in
lengthy cost docket proceedings.

339. 47 U.S.C. §§ 252(a) and (e) required Qwest to reduce the terms of
McLeod Agreement III to writing and file McLeod Agreement III with the Commission.

340. McLeod Agreement III modifies the rates set forth in McLeodUSA's
interconnection agreement with Qwest. Accordingly, 47 U.S.C. §§ 252(a) and (e)
required Qwest to file McLeod Agreement III with the Commission.

341. By failing to file McLeod Agreement III for approval by the Commission,
Qwest violated 47 U.S.C. §§ 252(a) and (e).

342. Qwest knowingly and intentionally violated 47 U.S.C. §§ 252(a) and (e) in
that Qwest knew that those statutes required McLeod Agreement III to be filed with the
Commission but intentionally did not make the required filing.

343. The Act requires Qwest not to provide discriminatory rates for
interconnection, access to network elements and services. In McLeod Agreement III,
Qwest provided McLeodUSA with a discount that CLECs could not obtain anywhere
else. There is no approved interconnection agreement in Minnesota that requires
Qwest to provide any CLEC with the same discount.

113 Tr. 5:114-118.
114 Ex. 240A.
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344. By failing to make this provIsion available to other CLECs, Owest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. § 251.

345. As of February, 2002, McLeodUSA had received more than [BEGIN
TRADE SECRET] [END TRADE SECRET] in discount payments from Owes1. 115

XI. THE USLINK AGREEMENT

348. On July 14, 1999, U S WEST entered into an agreement with USLink, Inc.
and InfoTel Communications, LLC (the "USLink Agreement").116

349. Owest did not submit the USLink Agreement to the Commission for
approval under 47 U.S.C. §252(e) until march 1,2002, in response to the Department's
complaint in this matter.

350. Under the USLink Agreement, Owest agreed to provide tandem switching
functionality for the Brainerd, Duluth, Fargo, Fergus Falls, Grand Rapids, Hibbing, Little
Falls, Owattona, Rochester, S1. Cloud, Wadena, and Willmar Owest end offices
("USLink Agreement End Offices").117

351 . The Commission has already ruled, in the DTI Order, that language nearly
identical to that found in the USLink Agreement had to be filed with the Commission
and made available to other CLECs under 47 U.S.C. §252(i). 118

352. By failing to file US Link Agreement for approval by the Commission,
Owest violated 47 U.S.C. §§252(a) and (e).

353. Owest knowingly and intentionally violated 47 U.S.C. §§252(a) and (e) in
that Owest knew that those statutes required US Link Agreement to be filed with the
Commission but intentionally did not make the required filing.

354. By failing to make this provision available to those other CLECs, Owest
knowingly and intentionally discriminated against them in violation of 47 U.S.C. §251.

Public Interest Implications

355. There is overlap between this unfiled agreements proceeding and the
public interest portion of Owest's Section 271 proceeding pending before this
Commission. A number of parties in the public interest proceeding argued that the
Commission ought to consider Owest's behavior in connection with the unfiled

115 Ex. 401J, ~~ 9 -11.
116SUF~121.

117 SUF ~ 127.

118 In the Matter of a Complaint by Dakota Telecom, Inc. Against Owest Corporation,
Docket No. P-421/C-00-373, Order Approving Settlement, July 25,2001, (the ''DTI
Order").
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agreements when it determines whether there were any unusual circumstances that
would affect the Commission's recommendation to the FCC concerning Qwest's
application for long-distance authority. In his report in the public interest case, this
Administrative Law Judge stated that he would address the public interest issues arising
from these unfiled agreements in his report in the unfiled agreements case.

356. There are five different pubic interest implications arising from the unfiled
agreements. First, Qwest's attempt to subvert the "pick and choose" provisions of the
Act by not filing the agreements; second, Qwest's attempts to prohibit CLECs from
participating in the 271 proceedings; third, Qwest's attempts to prohibit CLECs from
participating in the QwestlUS West merger proceeding; fourth, Qwest's attempt to
prevent disclosure of negative performance information in the 271 proceeding; and, fifth,
Qwest's attempt to have a CLEC become an advocate for Qwest in various commission
proceedings whenever Qwest requested it. Each of these will be dealt with separately.

357. Non-discrimination by ILECs is a bedrock principle of the Act. The filing of
interconnection agreements, and the pick and choose requirements of Section 252, give
life to that principle. By not filing the 12 agreements discussed above, Qwest knowingly
prevented other CLECs from picking and choosing their provisions. This demonstrates
a hostility to the non-discrimination concept that raises serious questions about how
Qwest will cooperate with local competition efforts in the future.

358. Qwest responds that it has taken a number of steps after the existence of
these unfiled agreements came to light. Qwest promptly terminated some of the
agreements in March 2002, but it did make available for public review the remaining
agreements. Qwest filed them as "conditional" amendments to existing interconnection
agreements, meaning that if the Commission finds that the agreements should have
been filed, then the Commission can treat them as having been filed by Qwest. While
they are not available for pick and choose at this time, they are at least available for
review by other CLECs, who could try to use them as a basis for negotiations.

359. Qwest has adopted a new internal review procedure to review all
negotiations, potential agreement terms, and documentation to determine whether or
not they constitute an agreement that must be filed. In addition, Qwest has agreed to
"overfile" by filing "all contracts, agreements or letters of understanding between Qwest
and CLECs that create obligations to meet the requirements of Section 251 (b) or (c) on
a going forward basis."119

360. On April 23, 2002, Qwest filed a Petition for Declaratory Ruling with the
FCC, seeking a declaratory ruling as to which types of agreements must be filed, and
which need not be filed.120

119 Letter from R. Steven Davis to Mark Oberlander, May 13, 2002, attached as Exhibit D to Qwest's Post
Hearing Memorandum.
120 Id., at Ex. C.
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361. With respect to the pubic interest implications of Owest's obtaining
agreements from GLEGs not to participate in Section 271 proceedings, Eschelon
Agreement III provides, in pertinent part:

"During development of the [implementation] plan, and thereafter, if
an agreed upon plan is in place by April 30, 2001, Eschelon agrees
to not oppose Owest's efforts regarding Section 271 approval or to
file any complaints before any regulatory body concerning issues
arising out of the parties' interconnection agreements. Both before
and after April 30, 2001, Eschelon reserves the right, after notice to
Owest, to participate in regulatory cost proceedings or dockets
regarding the establishment of rates. Notwithstanding any other
provision of this agreement, if no plan is agreed upon by April 30,
2001, the parties will have all remedies available at law and equity
in any forum."

This agreement was entered into on November 15, 2000, which was the starting date
for the 10% discount which Owest agreed to give Eschelon on purchases made from
that date forward.

362. With respect to McLeod, Blake O. Fischer, who was McLeod's lead
negotiator, stated under oath as follows:

Another component to completing the transaction that gave
McLeodUSA access to UNE-M and the purchase volume pricing
[discount] was McLeodUSA's agreement to remain neutral
regarding Owest's Section 271 application. Owest made it clear to
me that for Owest to enter into the UNE-M and volume pricing
arrangement, McLeodUSA had to agree to remain neutral on
Owest's Section 271 applications. McLeod USA agreed to remain
neutral provided Owest complied with all of our agreements and
with all applicable statutes and regulations.121

363. There are five other agreements whereby a GLEG agrees to withdraw
opposition to the OwestiUS West merger. They are: (1) Eschelon I; (2) Govad; (3)
McLeod I; (4) McLeod II; and (5) Small GLEGs. These agreements have been
described more fully above. In each of them, the GLEe received something of benefit in
exchange for agreeing not to oppose the merger.

364. Going back into the year 2000, Owest and Eschelon had disagreed about
switched access minutes of use. Eschelon believed that Owest was underreporting
access minutes. In an attempt to resolve this dispute, Audrey McKenney of Owest sent
a letter to Richard Smith of Eschelon on July 3, 2001, confirming that the two had
agreed to perform an audit. Since November of 2000, Owest had been paying
Eschelon the difference between $13.00 per line per month and the amount that

121 Affidavit of Blake O. Fisher dated June 12, 2002, in the record of this proceeding as Ex. 473J,
attachment WCD-13.

49



Eschelon was able to bill IXC's for switched access based on the Qwest data. After
January 1, 2001, Qwest had been paying the difference between $16.00 per line per
month and the amount that Eschelon was able to bill IXC's based on the Qwest data.
Eschelon had also been complaining about access records for Qwest's intraLATA toll
traffic terminating customers served by an Eschelon switch. In the July 3, 2001, letter,
McKenney agreed that Qwest would pay Eschelon $2.00 per line per month for such
traffic. Qwest did pay both amounts for the months of July, August and September of
2001, but then quit paying. On October 30, 2001, McKenney sent a proposed
Confidential Purchase Agreement to Eschelon. This agreement was signed by
McKenney, with a space for Eschelon to sign. Along with it was a Confidential Billing
Settlement Agreement, of the same date, also signed by McKenney. It includes an
agreement by Eschelon to deliver to Qwest "all reports, work papers, or other
documents related to the audit process described in that [July 3, 2001] letter." The
matter of destroying the audit report on Qwest's access record adequacy was also
discussed in an email from Eschelon's Jeff Oxley to Richard Corbetta on October 22,
2001.

365. The October 30,2001 proposed Confidential Purchase Agreement signed
by McKenney but not by Eschelon contains the following language:

As part of the services described herein, it is anticipated that the
parties will exchange confidential and proprietary information.
Specifically, it is anticipated that Qwest shall provide confidential
and proprietary, and sensitive information to Eschelon.
Accordingly, as a material element of this PA, unless otherwise
requested by Qwest or an affiliate, and out of an abundance of
caution that Eschelon not misuse (intentionally or by mistake) such
information, Eschelon agrees, during the term of this PA, to refrain
from initiating or participating in any proceeding (regulatory, judicial,
arbitration, or legislative) where Qwest's interests may be
implicated, including but not limited to, formal and informal
proceedings relating to Qwest's or its affiliates' efforts to obtain
relief pursuant to Section 271 of the Telecommunications Act of
1996, including but not limited to, change management process
workshops, performance indicator/assurance dockets and cost
dockets. Notwithstanding the foregoing, since Eschelon will help
Qwest with, including but not limited to, its business process,
products and operations, Eschelon shall, when requested by Qwest
file supporting testimony/pleadings/comments and testify whenever
requested by Qwest in a manner suitable to Qwest (substantively).
In addition, upon request by Qwest, Eschelon will withdraw or
dismiss existing proceedings.122

122 According to a January 2,2002 letter from Richard Smith (Eschelon) to Gordon Martin (Qwest), Ms.
McKenney later told Mr. Smith that she did not have the authority to make the October 30, 2001
agreements. Ex. 237.
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367. On October 8, 2001, Suzy Beesley, on behalf of Richard Smith at
Eschelon, sent an email to Dana Filip and Audrey McKenney, both of Qwest, attempting
to show how Eschelon had assisted Qwest over the prior two years. Among other
benefits, Mr. Smith notes "Eschelon has not made its report card of Qwest's
performance available to other carriers or to state commissions or the FCC. These
report cards document unsatisfactory performance by Qwest in a number of categories
from missed installations to major network outages." Mr. Smith goes on to note
"Eschelon has not disclosed any problems it has experienced with Qwest's access of
billing records or with Qwest's general billings for UNEs and UNE-E lines." The letter
points out that Eschelon has covertly assisted Qwest in dockets in which Eschelon
would otherwise have been considered an adverse party. For example, Mr. Smith
writes, "In the [sic] Minnesota, Eschelon has helped Qwest in wholesale service quality
proceedings by working to reduce differences between CLEC proposed quality
measures and Qwest proposed measures and by pointing out defects in Qwest
testimony in advance of cross-examination of Qwest witnesses."

PENALTIES

368. The Commission has specifically requested that the ALJ recommend only
whether penalties should be assessed. As discussed more fully in the Memorandum,
this case gives the Commission the opportunity to fashion a creative remedy. However,
the Commission must determine the appropriate penalties based upon the factors in
§237.462 and the other applicable statutes. These factors require a few more Findings
in order to give the Commission a full view of the considerations listed in the statute.

369. The evidence shows that Qwest gained several significant advantages for
itself in exchange for its promises to the CLEC parties to the unfiled agreements. The
most significant of these advantages was the promise Qwest extracted from Eschelon
and McLeodUSA - two of Qwest's largest wholesale customers - to "remain neutral"
during the consideration of Qwest's §271 applications by state and federal regulators.123

370. With respect to Eschelon, Qwest had substantial service-related problems
that apparently have not been addressed in a number of Minnesota dockets because of
this neutrality agreement.124

371. Qwest secured guaranteed revenue streams of $150,000,000 from
Eschelon and [BEGIN TRADE SECRET] [END TRADE SECRET] from McLeodUSA as
part of its discount agreements.125 By entering into the discount agreement with
McLeodUSA, Qwest also secured McLeodUSA's commitment not to take its
telecommunications traffic off of Qwest's network.126

372. By concealing both discount agreements and keeping them unavailable to
other CLECs, Qwest benefited by saving several millions of dollars in Minnesota alone.

123 Ex. 200 - WCD-3 and Fisher Affidavit, ~ 24.
124 Exs. 235, 236, 237, 239, 240.
125 Ex. 200 - WCD-4 and Fisher Affidavit, ~17.
126 See Fisher Affidavit ~~ 8 - 17; Ex. 402J at 62-63.
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373. Qwest knowingly and intentionally violated §47 U.S.C. §§252 and 251. It
intentionally structured agreements to prevent their disclosure as filed interconnection
agreements.

374. The testimony in this case from CLECs that were actually harmed by
Qwest not making the unfiled agreement terms available to them demonstrates the
harm caused by Qwest's intentional conduct to both customers and competitors. It is
impossible to calculate the damages to CLECs that have not been able to opt into the
agreements, but it is certain that damages would amount to several million dollars for
Minnesota alone.

375. Because none of the provisions cited in the Complaint have yet been
made available to other CLECs for pick and choose, the harm continues. Qwest's
conduct generally harms competition and the growth of CLECs in Minnesota.

376. The Commission should also consider the quid pro quo that Qwest
received from its conduct, including the elimination of CLEC participation in regulatory
proceedings addressing the public interest, and the damage that caused to the
furtherance of competition in Minnesota.

377. Qwest has a history of past violations. In that regard, Qwest tried to avoid
its §252 obligations in both the MCIWorldcom docket and the DTI docket. In addition,
the Commission recently found that Qwest has engaged in a pattern of anticompetitive
behavior in In the Matter of the Complaint of AT& T Communications of the Midwest
Against Qwest Corporation, Docket No. P-421/C-01-391.

378. Qwest has committed 25 individual violations by failing to file, as required,
25 distinct provisions (found in 12 separate agreements) for interconnection, access to
UNEs and/or access to services.

379. The economic benefits gained by Qwest are, at a minimum: (a) the
withdrawal of CLECs from the consideration of the Qwest / U S WEST merger; (b) a
$150,000,000 purchase commitment from Eschelon; (c) the [BEGIN TRADE SECRET]
[END TRADE SECRET] purchase commitment from McLeodUSA; (d) the agreement by
McLeodUSA to keep its telecommunications traffic on the Qwest network; (e) the
millions of dollars Qwest saved by not making the purchase volume discounts it agreed
to with McLeodUSA and Eschelon available to other CLECs, and (f) agreements by two
of Qwest's largest wholesale customers (Eschelon and McLeodUSA) to not participate
in the consideration of whether Qwest should receive interLATA long distance authority
under 47 U.S.C. §271.

380. Qwest has not taken meaningful corrective action to remedy the harm
caused by failing to file the specific agreements cited in the complaint. Qwest does
intend to seek Commission consideration of a subset of the provisions complained
about here, but if and only if the Commission first determines that it must.

381 . The fact that Qwest has cancelled some of the Eschelon agreements in an
attempt to keep from making them publicly available should be considered as a factor.
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382. The seventh statutory factor for consideration is the annual revenue and
assets of the company committing the violations, including the assets and revenue of
any affiliates that have 50 percent of more common ownership or that own more than 50
percent of the company. According to Qwest's website, Qwest Communications
International, Inc., Qwest Corporation's parent, reported annual revenues of over $20
billion and assets of over $74 billion for the year 2001.

383. Qwest has the financial ability to pay any fine assessed by the
Commission. The company, including any affiliates that have 50 percent or more
common ownership or that own more than 50 percent of the company, has $20 billion in
revenue. Ms. McKenney, Qwest's own witness, pointed out in her testimony how
insignificant an amount of money [BEGIN TRADE SECRET] [END TRADE SECRET]
was to Qwest given its annual expenditures of [BEGIN TRADE SECRET] [END TRADE
SECRET] paid to other carriers for network expenses alone.127

Based upon the foregoing Findings of Fact, the Administrative Law Judge makes
the following:

CONCLUSIONS

1. The Administrative Law Judge and the Commission have jurisdiction in the
matter under 47 U.S.C. §§ 251 and 252, and Minn. Stat. §§ 14.50, 237.02, 237.081,
237.16, and 237.462.

2. The Department has demonstrated by a preponderance of the evidence that
Qwest has violated the provisions of 47 U.S.C. § 251, as more particularly set out in the
Findings of Fact above.

3. The Department has demonstrated by a preponderance of the evidence that
Qwest has violated the provisions of 47 U.S.C. § 252, as more particularly set out in the
Findings of Fact above.

4. The Department has demonstrated by a preponderance of the evidence that
each of Qwest's violations of 47 U.S.C. § 251, were knowing and intentional.

5. The Department has demonstrated by a preponderance of the evidence that
each of Qwest's violations of 47 U.S.C. § 252, were knowing and intentional.

6. The Department has demonstrated by a preponderance of the evidence that a
penalty is justified under Minn. Stat. § 237.462, subds. 2 and 3. The Commission is not
limited, however, to a monetary penalty. Subdivision 9 of that statute explicitly allows
the Commission to use other enforcement provisions available to it for these same
violations.

Based upon the foregoing Conclusions, the Administrative Law Judge makes the
following:

127 Tr. 5:117-118.
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RECOMMENDATION

IT IS RESPECTFULLY RECOMMENDED that the Commission take action
against Owest for its activities as detailed above.

Dated this 20th day of September 2002.

ALLAN W. KLEIN
Administrative Law Judge

Reported: Court Reported, Shaddix & Assoc.

MEMORANDUM

This unfiled agreements case, when coupled with the Owest 271 case, presents
a unique opportunity for the Commission to be creative in fashioning a remedy that will
operate in the best interests of Minnesota ratepayers and telephone users in the future.
It is very similar to a situation which occurred in the early 1990s when NSP sought
authority to store its spent fuel in dry casks at Prairie Island. That case, which was
ultimately resolved by the legislature, ended with a creative solution involving not only
permission for NSP to use the dry casks, but also the windpower, biomass, and
resource planning mandates that are still very much in operation today. This case,
linked as it is with the 271 application, gives the Commission the same kind of chance
to forge a creative solution that can benefit the State for years to come.

The Administrative Law Judge does not have any "total package" solutions to
suggest to the Commission. Instead, he hopes the parties will be able to offer
suggestions to the Commission and that ultimately the Commission is able to create a
meaningful package that will benefit local competition in the long term throughout
Minnesota.

A.W.K.
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Company Date Agreement On Qwest Public Expiration
Web Site Date **

Should Jurisdiction
Have
Been Filed

Discriminatory Terms

Allegiance 12/24/01 Confidential Billing No No Information Yes Information Information Unavailable - Confidential
Settlement Unavailable - Unavailable -

Confidential AZ Staff Confidential
Alltel- 4/19/00 Confidential Billing Yes Yes 12/31/03 Yes IA,NE - Bill and Keep for all interconnection
Aliant Settlement traffic
Midwest Agreement Web Web
Covad 4/19/00 Service Level Yes Yes None Yes All - Special provisioning guarantees for FOCs

Agreement - Special FOC process
Unbundled Loop Web MN - Special provisioning guarantees for loops
Services Exhibit 7 - Reductions in post delivery loop failure

- Interval for Line conditioning
Electric 12/30/99 Confidential Billing No No Information Yes Information Information Unavailable - Confidential
LightWave Settlement Unavailable - Unavailable -

Agreement and Confidential AZ Staff Confidential
Release

Electric 4/27/00 Confidential Billing No No Information Yes Information Information Unavailable - Confidential
LightWave Settlement Unavailable - Unavailable -

Agreement Confidential AT&T* Confidential
Electric 6/21/00 Amendment #1 to No No Information Yes Information Information Unavailable - Confidential
LightWave Confidential Unavailable - Unavailable -

Settlement Confidential AZ Staff Confidential
Agreement

Electric 7/19/01 Binding Letter No No Information Yes Information Information Unavailable - Confidential
LightWave Agreement Unavailable - Unavailable -

Confidential AT&T* Confidential
Electric 4/26/02 Confidential Billing No No Information Yes Information Information Unavailable - Confidential
LightWave Settlement Unavailable - Unavailable -

Agreement Confidential AT&T* Confidential
Ernest 9/17/01 Confidential Yes Yes None Yes AZ, CO, OR, UNE-P Payphone lines - early concessions
Comm. Settlement WA to provide

Agreement and Web
Release

*
**
***

AT&T Has filed or will file motions in Arizona to require Qwest to file these agreements
Unless extended or replaced by another agreement
Released by permission of Qwest and CLEC.



Company Date Agreement On Qwest Public Expiration
Web Site Date **

Should Jurisdiction
Have
Been Filed

Discriminatory Terms

Eschelon 2/28/00 ConfidentiallTrade No Yes None on face Yes All - Service Performance Measures
Secret Stipulation and customized for AII, by state
Agreement MNl Apparently AZ Staff - Reciprocal Compensation, best deal

terminated by - Centron system location interpretation
3/01/02 - Dedicated Provisioning team including
agreement on-site Coach

- Payment by Qwest for ISP traffic
- Discounts beyond SGAT
- Waiving TLA for migrations (MN only)

Eschelon 5/1/00 Trial Agreement No Yes 5/1/01 ** Yes All - Qwest provisioning team on site
- Custom analysis of ordering issues

MN2 AT&T * - Customized trouble reporting
Eschelon 11/15/00 Feature Letter from No No None on Yes AZ,CO, Pricing for UNE-E features

Qwest face. MN,OR, Use of AIN based features
*** Apparently AT&T * WA

terminated by
3/1/02
agreement

Eschelon 11/15/00 Letter from Qwest No No None on face Yes All DUF issues.
Regarding Daily Apparently - special information and assistance
Usage Information *** terminated by AZ Staff

3/1/02
agreement

Eschelon 11/15/00 Confidential No Yes None on face Yes All - Specialized escalation processes with
Agreement Apparently named individuals at each level

MN3 terminated by AZ Staff
3/1/02
agreement

Eschelon 11/15/00 Confidential No Yes 2005 on face Yes All - Special agreement for repayments due to
Amendment to Apparently data mistakes in DUF
Confidential Trade MN4 terminated by AZ Staff - Payment to Eschelon for "consulting"
Secret Stipulation 3/1/02 - 10% discount on all services

agreement
Eschelon 3/1/01 Settlement Yes Yes None Yes AZ,Co,MN, UNE-E and migrations

Agreement OR, UT, WA
Web

*
**
***

AT&T Has filed or will file motions in Arizona to require Qwest to file these agreements
Unless extended or replaced by another agreement
Released by permission of Qwest and CLEe.



Company Date Agreement On Qwest Public Expiration
Web Site Date **

Should Jurisdiction
Have
Been Filed

Discriminatory Terms

Eschelon 3/19/01 Confidential Second No No None on face Yes SomeMN - True Up opportunities
Amendment to Apparently Some all - Platform billing (for resale lines)
Confidential Trade *** Terminated AT&T*
Secret Stipulation by 3/1/02

agreement
(though date
is incorrect)

Eschelon 7/3/01 Status of Switched No Yes None on face Yes All - Special audit and analysis of access
Access Minute Apparently minute billing
Reporting MN5 Terminated AT&T* - Increased repayments due to data

by 3/1/02 mistakes in DUF
agreement

Eschelon 7/31/01 Implementation Plan No Yes 12/31/05 on Yes All - Detailed escalation contact information
face. for trouble resolution

MN6 Apparently AZ Staff - Special billing processes
terminated by - Special calculations and rates for
3/31/02 interconnection costs
agreement

Eschelon 2/22/02 Settlement No No None Yes All UNE-E availability
Agreement Letter ***
from Qwest AZ Staff

Eschelon 3/1/02 Settlement Yes Yes None Yes All UNE-E and migrations to UNE-P
Agreement AZ Staff

Fairpoint 9/4/01 Confidential Billing Yes Yes None Yes WA,OR Escalation procedures
Settlement Dispute resolution
Agreement Web

Global 9/18/00 Settlement No No Information Yes Information Information Unavailable - Confidential
Crossing Agreement and Unavailable - Unavailable -

Release Confidential AZ Staff Confidential
Global 7/13/01 Confidential Billing Yes Yes None Yes All UNE-P and EEL Conversions
Crossing Settlement

Agreement AZ Staff
GST 1/7/00 Confidential Billing No No Information Yes Information Information Unavailable - Confidential

Dispute Settlement Unavailable - Unavailable -
Agreement and Confidential AZ Staff Confidential
Release

*
**
***

AT&T Has filed or will file motions in Arizona to require Qwest to file these agreements
Unless extended or replaced by another agreement
Released by permission of Qwest and CLEC.



Company Date Agreement On Qwest Public Expiration
Web Site Date **

Should Jurisdiction
Have
Been Filed

Discriminatory Terms

MCI 11130/00 Settlement No No Information Yes Information Information Unavailable - Confidential
WorldCom Agreement Unavailable - Unavailable -

Confidential AT&T* Confidential
MCI 12/14/00 Confident Billing No No Information Yes Information Information Unavailable - Confidential
WorldCom Settlement Unavailable - Unavailable -

Agreement Confidential AZ Staff Confidential
MCI 6/29/01 Business Escalation Yes Yes None Yes All - Prescribed timeframes for escalation
WorldCom Agreement responses

Web
MCI 6/29/01 Confidential Billing Yes Yes None Yes All - Reimbursement for failure to convert
WorldCom Settlement private line to EEL

Agreement Web - Special Relative use factor for DTT
interconnection trunks

McLeod 4/25/00 Confidential No Yes 12/31/02 Yes All - Settlement refund on charges for non-
Settlement blocking Centrex service
Document: US Iowa Some terms AZ Staff - Settlement refund on charges for
West/Qwest Merger ongomg Subscriber list information

- Bill and Keep for all interconnection
traffic
- Interim Pricing - the ability to not true
up interim prices

McLeod 4/28/00 Confidential Billing Yes Yes 12/31/02 and Yes All - Interim Pricing
Settlement some terms - Special Centrex Service Agreements

MN9 ongomg Web - Bill and Keep

McLeod 5/1100 Confidential Yes Yes None Yes All - Special evaluation of facility availability
Settlement - Special compensation for facility
Agreement Web availability parity issues

- Quality guarantees
- End User information

McLeod 9/29/00 Confidential No No Information Yes Information Information Unavailable - Confidential
Amendment to Unavailable - Unavailable -
Confidential Billing Confidential AT&T* Confidential
Settlement
Agreement

*
**
***

AT&T Has filed or will file motions in Arizona to require Qwest to file these agreements
Unless extended or replaced by another agreement
Released by permission of Qwest and CLEC.



Company Date Agreement On Qwest Public Expiration
Web Site Date **

Should Jurisdiction
Have
Been Filed

Discriminatory Terms

McLeod 10/26/00 Confidential No No Information Yes Information Information Unavailable - Confidential
Amendment to Unavailable - Unavailable -
Confidential Billing Confidential AZ Staff Confidential
Settlement
Agreement

McLeod 10/26/00 Purchase Agreement No No Information Yes Information Information Unavailable - Confidential
Unavailable - Unavailable -
Confidential AZ Staff Confidential

McLeod 10/26/00 Confidential Yes Yes 12/31/03 Yes All - Specialized escalation processes with
Agreement named individuals at each level

Web
MN 10

McLeod 12/31/01 Confidential Billing No No Information Yes Information Information Unavailable - Confidential
Settlement Unavailable - Unavailable -
Agreement (QC) Confidential AT&T * Confidential

NextLink 5/12/00 Confidential Billing No No Information Yes Information Information Unavailable - Confidential
Settlement Unavailable - Unavailable -

Confidential AZ Staff Confidential
SBC 6/1/00 Letter regarding Yes Yes None Yes All Notification of amendments by other

proposed settlement CLECs in any state
terms Web Pick and choose for any of such

amendments
Line sharing rates same as Qwest separate
subsidiary

Scindo 5/4/01 Confidential No No Information Yes Information Information Unavailable - Confidential
Settlement Unavailable - Unavailable -
Agreement Confidential AT&T * Confidential

Scindo 8/10/01 Confidential No No Information Yes Information Information Unavailable - Confidential
Settlement Unavailable - Unavailable -
Agreement Confidential AT&T * Confidential

*
**
***

AT&T Has filed or will file motions in Arizona to require Qwest to file these agreements
Unless extended or replaced by another agreement
Released by permission of Qwest and CLEC.



Company Date Agreement On Qwest Public Expiration
Web Site Date **

Should Jurisdiction
Have
Been Filed

Discriminatory Terms

Small 4/18/00 Confidential No Yes Transport Yes MN - Waiver of transport costs for connection
CLECs Stipulation for Toll cost waiver is - some terms toOSS

Services and OSS MN8 untilIMA AT&T* for all states - Opt in to any contract in any state
has web
access
Opt in has no
term

SunWest 5/31/01 Settlement Yes Yes None Yes CO Loop cutover processes
Communicat Agreement and Default/Termination terms
IOns Mutual Release Web
SunWest 1/18/02 Confidential Billing Yes Yes None Yes CO Loop Cutover processes
Communicat Settlement
Ions Agreement Web
Time 3/14/02 Confidential Billing No No Not Not Not Not available at this time
Warner Settlement Available Available Available
Telecom of Agreement
Colorado,
LLC
XO 4/17/01 Amendment to No No Information Yes Information Information Unavailable - Confidential

Confidential Billing Unavailable - Unavailable -
Settlement Confidential AT&T * Confidential
Agreement

XO 12/31/01 Confidential Billing Yes Yes None Yes All Tandem and EO billing terms
Settlement Binding escalation
Agreement AT&T * Stipulation on 271

*
**
***

AT&T Has filed or will file motions in Arizona to require Qwest to file these agreements
Unless extended or replaced by another agreement
Released by permission of Qwest and CLEC.
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COLORADO

T °ttSTtl CLEC P t f 0 Qoa ene ra IOn ID wes ervlce errlory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 2,548,062 88.98% 2,496,626 88.65% -2.02%
Lines·

CLEC Facilities-Based Lines2 194,102 6.78% 193,708 6.88% -0.20%

CLEC UNE Lines .j 79,406 2.77% 84,780 3.01% 6.77%

CLEC Resale Lines4 42,141 1.47% 41,274 1.47% -2.06%

Total Lines in Qwest Service 2,863,711 100.00% 2,816,388 100.00% -1.65%

T °tSROd f I M k t CLEC P t f 0 QeSI en la ar e ene ra Ion ID west ervlce ern ory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 1,798,195 95.07% 1,761,896 95.02% -2.02%
Lines5

CLEC Facilities-Based Lines6 58,619 3.10% 58,500 3.16% -0.20%

CLEC UNE Lines7 9,049 0.48% 4,464 0.24% -50.67%

CLEC Resale Lines!! 25,644 1.36% 29,304 1.58% 14.27%

Total Lines in Qwest Service 1,891,507 100.00% 1,854,164 100.00% -1.97%

1 Qwest I, Teitzel Decl. ,; 72; Qwest III, Teitzel Decl. ,; 30.
2 Qwest I, Teitzel ,; 40; Qwest III, ,; 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
3 Qwest I, Teitzel Decl. ,; 70; Qwest III, Teitzel Decl. ,; 20.
4 Qwest I, Teitzel Decl. ,; 64; Qwest III, Teitzel Decl. ,; 20.
S Qwest I, Teitzel Decl. ,; 72. In Qwest III, Qwest does not identify the number of residential access lines served by
Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total lines as
reported in Qwest I.
6 Based on an E911 database. In Qwest I, Qwest witness Teitzel estimated that residential listings are 30.2% of total
CLEC listings. This percentage has been applied to estimate the percentage of residential facilities-based lines.
7 Based on a White Pages Listing database. Qwest I, Tietzel Exhibit DLT-Track NFI-CO-I; Qwest III, Tietzel
Exhibit DLT-Track NFl-CO-I.
8 Qwest I, Teitzel Decl. ,; 40; Qwest III, Teitzel Decl. ,; 26.



IDAHO

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 518,962 94.29% 511,485 94.12% -1.44%

Lines9

CLEC Facilities-Based Lines
10 10,820 1.97% 13,076 2.41% 20.85%

CLEC UNE Lines 11 11,438 2.08% 10,515 1.93% -8.07%

CLEC Resale Lines
12 9,194 1.67% 8,341 1.53% -9.28%

Total Lines in Qwest Service 550,414 100.00% 543,417 100.00% -1.27%

20.92%
-12.20%
-3.90%
-1.46%

0.15%
0.01%
1.74%

100.00%

Share Percent
(Qwest III) Change

98.10% -1.44%

562
36

6,538
375,735

0.12%
0.01%
1.78%

100.00%

465
41

6,803

381,296

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
373,987 98.08% 368,599Qwest Retail Switched Access

Lines13

CLEC Facilities-Based Lines
14

CLEC UNE Lines15

CLEC Resale Lines16

Total Lines in Qwest Service

9 Qwest I, Teitzel Decl. ~ 72; Qwest III, Teitzel Decl. ~ 30.
10 Qwest I, Teitzel ~ 40; Qwest III, ~ 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
11 Qwest I, Teitzel Decl. ~ 70; Qwest III, Teitzel Decl. ~ 20.
12 Qwest I, Teitzel Decl. ~ 64; Qwest III, Teitzel Decl. ~ 20.
13 Qwest I, Teitzel Decl. ~ 72. In Qwest III, Qwest does not identify the number of residential access lines served by
Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total lines as
reported in Qwest I.
14 Based on an E911 database. In Qwest I, Qwest witness Teitzel estimated that residential listings are 4.3% of total
CLEC listings. This percentage has been applied to estimate the percentage of residential facilities-based lines.
15 Based on a White Pages Listing database. Qwest I, Tietzel Exhibit DLT-Track A1PI-ID-l; Qwest III, Tietzel
Exhibit DLT-Track AJPI-ID-l.
16 Qwest I, Teitzel Decl. ~ 40; Qwest III, Teitzel Decl. ~ 26.
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IOWA

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 926,375 85.57% 920,641 86.68% -0.62%

Lines1
?

CLEC Facilities-Based Lines
18 29,710 2.74% 29,832 2.81% 0.41%

CLEC UNE Lines 19 110,471 10.20% 98,878 9.31% -10.49%

CLEC Resale Lines20 16,098 1.49% 12,734 1.20% -20.90%

Total Lines in Qwest Service 1,082,654 100.00% 1,062,085 100.00% -1.90%

0.41%

125.05%
-1.14%
1.86%

2.15%

4.32%
1.25%

100.00%

Share Percent
(Qwest III) Change

92.27% -0.62%

16,318
32,795
9,518

758,786

2.18%
1.96%
1.29%

100.00%

16,251

14,572
9,628

744,967

Qwest Retail Switched Access
Lines21

CLEC Facilities-Based Lines
22

CLEC UNE Lines23

CLEC Resale Lines24

Total Lines in Qwest Service

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
704,516 94.57% 700,155

17 Qwest I, Teitzel Dec!. ~ 72; Qwest III, Teitzel Dec!. ~ 30.
18 Qwest I, Teitzel ~ 40; Qwest III, ~ 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
19 Qwest I, Teitzel Decl. ~ 70; Qwest III, Teitzel Decl. ~ 20.
20 Qwest I, Teitzel Dec!. ~ 64; Qwest III, Teitzel Decl. ~ 20.
21 Qwest I, Teitzel Decl. ~ 72. In Qwest III, Qwest does not identify the number of residential access lines served by
Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total lines as
reported in Qwest I.
22 Based on an E911 database. In Qwest I, Qwest witness Teitzel estimated that residential listings are 54.7% of
total CLEC listings. This percentage has been applied to estimate the percentage of residential facilities-based lines.
23 Based on a White Pages Listing database. Qwest I, Tietzel Exhibit DLT-Track NFl-lA-I; Qwest III, Tietzel
Exhibit DLT-Track NFl-lA-I.
24 Qwest I, Teitzel Dec!. ~ 40; Qwest III, Teitzel Dec!. ~ 26.
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NEBRASKA

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 419,892 88.99% 400,220 88.14% -4.69%
Lines25

CLEC Facilities-Based Lines26 36,046 7.64% 38,662 8.51% 7.26%

CLEC UNE Lines 27 4,446 0.94% 4,055 0.89% -8.79%

CLEC Resale Lines28 11,437 2.42% 11,146 2.45% -2.54%
Total Lines in Qwest Service 471,821 100.00% 454,083 100.00% -3.76%

7.26%

-3.07%
4.08%
-3.70%

7.30%

0.41%
2.47%

100.00%

Share Percent
(Qwest III) Change

89.82% -4.69%

21,805
1,230
7,380

298,662

6.56%

0.41%
2.29%

100.00%

20,330

1,269
7,091

310,122

Qwest Retail Switched Access
Lines29

CLEC Facilities-Based Lines30

CLEC UNE Lines31

CLEC Resale Lines32

Total Lines in Qwest Service

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
281,432 90.75% 268,247

25 Qwest I, Teitzel Decl. ~ 72; Qwest III, Teitzel Decl. ~ 30.
26 Qwest I, Teitzel ~ 40; Qwest III, ~ 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
27 Qwest I, Teitzel Decl. ~ 70; Qwest III, Teitzel Decl. ~ 20.
28 Qwest I, Teitzel Decl. ~ 64; Qwest III, Teitzel Decl. ~ 20.
29 Qwest I, Teitzel Decl. ~ 72. In Qwest III, Qwest does not identify the number of residential access lines served by
Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total lines as
reported in Qwest I.
30 Based on an E911 database. In Qwest I, Qwest witness Teitzel estimated that residential listings are 54.7% of
total CLEC listings. This percentage has been applied to estimate the percentage of residential facilities-based lines.
31 Based on a White Pages Listing database. Qwest I, Tietzel Exhibit DLT-Track AlPI-NE-I; Qwest III, Tietzel
Exhibit DLT-Track AlPI-NE-I.
32 Qwest I, Teitzel Decl. ~ 40; Qwest III, Teitzel Decl. ~ 26.
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NORTH DAKOTA

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 168,880 84.86% 164,838 85.41% -2.39%

Lines33

CLEC Facilities-Based Lines34 1,176 0.59% 1,176 0.61% 0.00%

CLEC UNE Lines 35 21,149 10.63% 20,078 10.40% -5.06%

CLEC Resale Lines36 7,796 3.92% 6,903 3.58% -11.45%

Total Lines in Qwest Service 199,001 100.00% 192,995 100.00% -3.02%

-0.10%
0.00%
-9.30%
-2.56%

0.36%
4.68%
3.77%

100.00%

Share Percent
(Qwest III) Change

91.19% -2.39%

485
6,276
5,059

134,196

0.35%
4.56%
4.05%

100.00%

485
6,276
5,578

137,716

Qwest Retail Switched Access
Lines37

CLEC Facilities-Based Lines38

CLEC UNE Lines39

CLEC Resale Lines40

Total Lines in Qwest Service

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
125,377 91.04% 122,376

33 Qwest I, Teitzel Decl. ~ 72; Qwest III, Teitzel Decl. ~ 30.
34 Qwest I, Teitzel ~ 40; Qwest III, ~ 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
35 Qwest I, Teitzel Decl. ~ 70; Qwest III, Teitzel Decl. ~ 20.
36 Qwest I, Teitzel Decl. ~ 64; Qwest III, Teitzel Decl. ~ 20.
37 Qwest I, Teitzel Decl. ~ 72. In Qwest III, Qwest does not identify the number of residential access lines served by
Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total lines as
reported in Qwest I.
38 Based on an E911 database. In Qwest I, Qwest witness Teitzel estimated that residential listings are 41.2% of
total CLEC listings. This percentage has been applied to estimate the percentage of residential facilities-based lines.
39 Based on a White Pages Listing database. Qwest I, Tietzel Exhibit DLT-Track NPI-ND-l; Qwest III, Tietzel
Exhibit DLT-Track NPI-ND-l.
40 Qwest I, Teitzel Decl. ~ 40; Qwest III, Teitzel Decl. ~ 26.
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MONTANA

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 346,754 93.80% 341,546 93.38% -1.50%

Lines41

CLEC Facilities-Based Lines
42 9,256 2.50% 9,568 2.62% 3.37%

CLEC UNE Lines 43 3,902 1.06% 5,085 1.39% 30.32%

CLEC Resale Lines44 9,745 2.64% 9,558 2.61% -1.92%

Total Lines in Qwest Service 369,657 100.00% 365,757 100.00% -1.06%

5.14%
0.00%

12.34%
-1.05%

2.11%
0.01%

2.66%
100.00%

Share Percent
(Qwest III) Change

95.23% -1.50%

5,543
24

6,982
262,881

1.98%
0.01%

2.34%
100.00%

5,272
24

6,215
265,660

Qwest Retail Switched Access
Lines45

CLEC Facilities-Based Lines
46

CLEC UNE Lines47

CLEC Resale Lines48

Total Lines in Qwest Service

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
254,149 95.67% 250,332

41 Qwest II, Teitzel Decl. 'Ii SO; Qwest III, Teitzel Decl. 'Ii 30.
42 Qwest II, Teitzel 'Ii 37; Qwest III, 'Ii 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
43 Qwest II, Teitzel Decl. 'Ii 37; Qwest III, Teitzel Decl. 'Ii 20.
44 Qwest II, Teitzel Decl. 'Ii 37; Qwest III, Teitzel Decl. 'Ii 20.
45 Qwest II, Teitzel Decl. 'Ii 50. In Qwest III, Qwest does not identify the number of residential access lines served
by Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total
lines as reported in Qwest II.
46 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track AlPI-MT-I; Qwest III, Tietzel
Exhibit DLT-Track AlPI-MT-I.
47 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track AlPI-MT-I; Qwest III, Tietzel
Exhibit DLT-Track AlPI-MT-l.
48 Qwest II, Teitzel Decl. 'Ii 44; Qwest III, Teitzel Decl. 'Ii 26.
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UTAH

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 994,909 89.81% 982,719 91.10% -1.23%

Lines49

CLEC Facilities-Based Lines50 84,136 7.60% 74,772 6.93% -11.13%

CLEC UNE Lines 51 19,937 1.80% 17,667 1.64% -11.39%

CLEC Resale Lines52 8,751 0.79% 3,574 0.33% -59.16%

Total Lines in Qwest Service 1,107,733 100.00% 1,078,732 100.00% -2.62%

0.86%
93.99%

-1.79%
-1.05%

7.59%
0.05%
0.19%

100.00%

Share Percent
(Qwest III) Change

92.17% -1.23%

56,351
355

1,430
742,387

7.45%
0.02%

0.19%
100.00%

55,871
183

1,456
750,249

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
692,739 92.33% 684,251Qwest Retail Switched Access

Lines53

CLEC Facilities-Based Lines54

CLEC UNE Lines55

CLEC Resale Lines56

Total Lines in Qwest Service

49 Qwest II, Teitzel Dec!. ~ 50; Qwest III, Teitzel Dec!. ~ 30.
50 Qwest II, Teitzel ~ 37; Qwest III, ~ 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
51 Qwest II, Teitzel Dec!. ~ 37; Qwest III, Teitzel Dec!. ~ 20.
52 Qwest II, Teitzel Dec!. ~ 37; Qwest III, Teitzel Dec!. ~ 20.
53 Qwest II, Teitzel Decl. ~ 50. In Qwest III, Qwest does not identify the number of residential access lines served
by Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total
lines as reported in Qwest II.
54 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track NFI-UT-l; Qwest III, Tietzel
Exhibit DLT-Track NFI-UT-l.
55 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track NFl-UT-1; Qwest III, Tietzel
Exhibit DLT-Track NFI-UT-I.
56 Qwest II, Teitzel Decl. ~ 44; Qwest III, Teitzel Decl. ~ 26.
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WASHINGTON

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 2,304,918 89.53% 2,274,867 89.24% -1.30%
Lines57

CLEC Facilities-Based Lines58 194,621 7.56% 201,478 7.90% 3.52%

CLEC UNE Lines 59 47,961 1.86% 52,346 2.05% 9.14%

CLEC Resale Lines60 27,040 1.05% 20,593 0.81% -23.84%

Total Lines in Qwest Service 2,574,540 100.00% 2,549,284 100.00% -0.98%

11.19%
57.05%

2.52%
-0.78%

4.07%
0.15%

0.48%
100.00%

Share Percent
(Qwest III) Change

95.30% -1.30%

70,434
2,651

8,344
1,732,020

3.63%
0.10%

0.47%
100.00%

63,343
1,688

8,139
1,745,565

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
1,672,395 95.81 % 1,650,591Qwest Retail Switched Access

Lines61

CLEC Facilities-Based Lines62

CLEC UNE Lines63

CLEC Resale Lines64

Total Lines in Qwest Service

57 Qwest II, Teitzel Decl. 'Il50; Qwest III, Teitzel Decl. 'Il30.
58 Qwest II, Teitzel 'Il37; Qwest III, 'Il20. As described in AT&T's comments, the above munbers are based on a
multiplier of one.
59 Qwest II, Teitzel Decl. 'Il37; Qwest III, Teitzel Decl. 'Il20.
60 Qwest II, Teitzel Decl. 'Il37; Qwest III, Teitzel Decl. 'Il20.
61 Qwest II, Teitzel Decl. 'Il 50. In Qwest III, Qwest does not identify the number of residential access lines served
by Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total
lines as reported in Qwest II.
62 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track NFI-WA-I; Qwest III, Tietzel
Exhibit DLT-Track NFl-WA-I.
63 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track NFI-WA-I; Qwest III, Tietzel
Exhibit DLT-Track NFl-WA-I.
64 Qwest II, Teitzel Decl. 'Il 44; Qwest III, Teitzel Decl. 'Il26.
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WYOMING

Total CLEC Penetration in Qwest Service Territory
Quantity Share Quantity Share Percent
(Qwest I) (Qwest I) (Qwest III) (Qwest III) Change

Qwest Retail Switched Access 221,391 87.07% 219,832 87.10% -0.70%
Lines

65

CLEC Facilities-Based Lines66 3,678 1.45% 3,846 1.52% 4.57%

CLEC UNE Lines 67 27,024 10.63% 26,613 10.54% -1.52%

CLEC Resale Lines68 2,169 0.85% 2,096 0.83% -3.37%
Total Lines in Qwest Service 254,262 100.00% 252,387 100.00% -0.74%

3.05%
17.45%
-10.15%
-0.07%

0.40%
4.18%
0.27%

100.00%

Share Percent
(Qwest III) Change

95.15% -0.70%

642
6,670
425

159,489

0.39%
3.56%
0.30%

100.00%

623
5,679
473

159,603

Residential Market CLEC Penetration in Qwest Service Territory
Quantity Share Quantity
(Qwest I) (Qwest I) (Qwest III)
152,828 95.76% 151,752Qwest Retail Switched Access

Lines69

CLEC Facilities-Based Lines70

CLEC UNE Lines71

CLEC Resale Lines72

Total Lines in Qwest Service

65 Qwest II, Teitzel Decl. ~ 50; Qwest III, TeitzeI Decl. ~ 30.
66 Qwest II, Teitzel ~ 37; Qwest III, ~ 20. As described in AT&T's comments, the above numbers are based on a
multiplier of one.
67 Qwest II, Teitzel Decl. ~ 37; Qwest III, TeitzeI Decl. ~ 20.
68 Qwest II, TeitzeI Decl. ~ 37; Qwest III, Teitzel Decl. ~ 20.
69 Qwest II, Teitzel Dec!. ~ 50. In Qwest III, Qwest does not identify the number of residential access lines served
by Qwest. The value used in the table assumes that same portion of residential access lines as a fraction of total
lines as reported in Qwest II.
70 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track AlPI-WY-1; Qwest III, TietzeI
Exhibit DLT-Track AlPI-WY-1.
71 Based on a White Pages Listing database. Qwest II, Tietzel Exhibit DLT-Track AlPI-WY-I; Qwest III, TietzeI
Exhibit DLT-Track AlPI-WY-l.
72 Qwest II, Teitzel Decl. ~ 44; Qwest III, Teitzel Decl. ~ 26.
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